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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF MISSOURI
EASTERN DIVISION

ADAN MAGANA-SANCHEZ, )
Petitioner, : )
VS. )) Case No. 4:16CV001052 ERW
UNITED STATES OF AMERICA, ))
Respondent. : )

MEMORANDUM AND ORDER

This matter is before the Court on Petigo Adan Magana-Sanchez’s amended petition
under 28 U.S.C. § 2255 To Vacate, Set Asmr Correct Sentence [ECF No. 10].

l. BACKGROUND

On September 19, 2013, Petitioner was dteti for conspiring to distribute
methamphetamine (Count 1), and comsgj to commit mong laundering (Count 1. With
regard to Count I--conspiring to distribute metipfyetamine--the indictment stated “the quantity
of methamphetamine involved in the offensesviitty grams or more, punishable under Title 21,
United States Code, Sewt 841(a)(1)(A(viii).”

On October 14, 2014, Petitioner pled guilty toHb@pbunts. During the plea hearing, the
indictment was read to Petitioner, and Wwas advised Count | was punishable under §
841(b)(1)(A) as it involved more than fifty @ns of methamphetamine. When asked if he
understood the charges against him, Petitiondrecepe did. In addition, the plea agreement
stated, as to Count Retitioner “admits there ia factual basis for thelea,” and an element of
the crime was satisfied as he tered into an agreement or understanding to distribute in excess

of fifty grams of methamphetamine . . . [.]”

! See United Sates v. Adan Magana-Sanchez, No. 4:13CR375 ERW.
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The plea agreement further asserted thegsadtipulated and agreed to the following
facts: Petitioner entered into an agreement withn Sanchez-Hernarzd€'Sanchez"), Ismael
Miranda-Zarco ("Miranda") and others to distriumethamphetamine in the Eastern District of
Missouri and elsewhere. Large quantities othmephetamine were provided to Petitioner and
Sanchez by Miguel Ceja-Pedrizco and Maf@eja. Miranda obtained the methamphetamine
from Petitioner and Sanchez, and arranged for the transportation of the methamphetamine to
Missouri. Miranda sold the methamphetaminedistributors in Missuri who paid for the
methamphetamine after distributing it to othvegividuals. Significant pyceeds were generated
from the sale of large quantities of methantphene by members of ¢hconspiracy. Petitioner
instructed Miranda how to return the proceedsnfthe methamphetamine sales to Petitioner and
other members of the conspiracy. Miranda tdeected the distributors to deposit cash from
banks in Missouri to bank accosnh Texas and Washington.

On September 28, 2012, Sanchez was pgdpin Montana with “974 grams of
methamphetamine (actual).” Sanchez was pantsig the methamphetamine at the direction of
Petitioner from Washington to Minnesota. DwgyiOctober, 2012, Petitioner contacted Pedrizco
in order to get him to ship the methamphetanfiaster. Pedrizco arranged for methamphetamine
to be delivered from Mexicdo a stash house in Californi&anchez was to pick up the
methamphetamine at Petitioner's direction andediiver it to otherndividuals. On November
17, 2012, Maria Munoz-Ramirez was stopped at aldrocheck-point with “3.1 kilograms of
methamphetamine (actual).” The methamphetamiag going to be delivered to Petitioner and
Sanchez. With respect to Petitionthe amount involved in the conspiracy attributable to him as
a result of his own conduct, andetbonduct of other conspirataesasonably foreseeable to him,

was “more than 1.5 kilograms ofethamphetamine (actual).”



In exchange for Petitioner’s voluntary pleagpfilty to Counts | and II, the government
made certain concessions in the plea agreenfepécifically, the government agreed no further
federal prosecution would be brought in the rdistrelative to Petitioer's distribution of
methamphetamine and conspiracy to caonmoney laundering between November, 2011 and
September, 2013. The government also agreedonfde an informatbn regarding Petitioner’s
prior conviction, which would have resulted amandatory minimum sentence of 20 years’
imprisonment for Count I.

At the plea hearing, Petitioner acknowledgeader oath, he had the opportunity to read
the plea agreement in its entirety before signit. Also during the hearing, the government
recited the same factual basis for Petitiomgrlea just outlined above. Petitioner confirmed
under oath he had no disagreement with any of the facts.

A presentence report was prepared and Petitioner’'s guideline range was 210 to 262
months imprisonment. On January 9, 2015, Petitioner was sentenced to 190 months
imprisonment. On March 11, 2015, Petitioner egdpd his judgment and sentence. The United
States Eighth Circuit Court of Appeals issugaka curiam opinion affirming the District Court’s
judgment.

Petitioner filed a motion for post-conviction rdlistyled “petitionto consider possible
submission of a § 2255 motion” [ECF No. dhy June 24, 2016, pursudnt28 U.S.C. § 2255.

In that motion, Petitioner claimed he was entitled to relief uddemson v. United Sates, 135

S.Ct. 2551 (2015).0n July 5, 2016, this Court entered @mler giving the Public Defender’s

2 In Johnson, the Supreme Court held the residual skawf the Armed Career Criminal Act's
“violent felony” definition is void for vaguenesghe residual clause daés “violent felony” to
include an offense that “involves conduct that presarserious potential risk of physical injury
to another.” 18 U.S.C. 8§ 924(e)(B)(ii). Petitioner, however, was not classified as an Armed
Career Criminal. As the “residualatise” was not implicated in any wajghnson provides
petitioner no avenue for relief.



Office forty-five days to file an amendemotion to vacate under § 2255. On August 23, 2016,
Petitioner filed a “First Supplement” to higotion for post-conviction relief, which abandoned
the Johnson claim. The Public Defender’s Office subsequently filed a notice to the Court that
counsel had determined there was nothing @ rbcord that would support any relief for
Petitioner pursuant tdgohnson.

On December 13, 2016, Petitioner filed amended petition fopost-conviction relief
under 28 U.S.C. § 2255 [ECF No. F0].The petition alleged &itrial counsel provided
constitutionally ineffective assistance by 1) failing to challenge the purity and weight of the
methamphetamine for which he was sentenced, afallidg to challenge the jurisdiction of the
Eastern District of Missouri for improper venue.

1. LEGAL STANDARD

A federal prisoner who seeks relief frons@ntence on grounds “ththe sentence was
imposed in violation of the Constitution or theviaof the United States, or that the court was
without jurisdiction to impose such sentencethat the sentence was in excess of the maximum
authorized by law, or is othsise subject to collateral attack, may move the court which
imposed the sentence to vacate, set aside, or correct the sentence.” 28 U.S.C. § 2255(a). To
obtain relief under 8 2255, the movant must ldi&h a violation constituting “a fundamental
defect which inherently results in the miscarriage of justi¢.3 v. Gomez, 326 F.3d 971, 974
(8th Cir. 2003) (quotindJ).S. v. Boone, 869 F.2d 1089, 1091 n.4 (8th Cir. 1989)).

Claims brought under § 2255 may be limiteddsgcedural default. A movant “cannot
raise a nonconstitutional or nonjurisdictional isfue 8§ 2255 motion if the issue could have

been raised on direefppeal but was not.’Anderson v. U.S,, 25 F.3d 704, 706 (8th Cir. 1994)

3 As Petitioner abandoned thehnson claim referenced in his first request for habeas relief filedume 24, 2016,
[ECF No. 1], and he subsequently filed an amended petition under § 2255 [ECF No. 10], his original petition will be
denied as moot.



(citing Bedford v. U.S,, 975 F.2d 301, 313 (7th Cir. 1992)tlaims, including those concerning
constitutional or jurisdictional ssies, unraised on direct appeairmat be subsequently raised in
a 8 2255 motion, unless the movant can establishcdu¥e for the default and actual prejudice
or (2) actual innocence.'U.S v. Moss, 252 F.3d 993, 1001 (8th Cir. 2001) (citiBgusley v.
U.S, 523 U.S. 614, 621 (1998)).

However, ineffective assistanoé counsel claims may be rat for the first time in a 8
2255 motion, even if they could hakieen raised on direct appddiassaro v. United States, 538
U.S. 500, 504 (2003). This exceptionngplace to prevdmetitioners from being forced “to raise
the issue before there has been an opportduily to develop the fetual predicate for the
claim.” 1d. Additionally, a petitionés attorney may serve as counsel for both the trial and
appellate case, and it is unlikely that the attgrmvould raise a claim of his own ineffective
assistance on appe&e United Satesv. Rashad, 331 F.3d 908, 911 (D.C. Cir. 2003).

If @ movant is not procedurally barrém bringing a 8 2255 motion, the Court must
hold an evidentiary hearing to consider claimade therein “[u]nless the motion and the files
and records of the case conclusively show thaptisoner is entitled too relief.” 28 U.S.C. §
2255(b);see also Shaw v. U.S, 24 F.3d 1040, 1043 (8th Cir. 1994). Thus, a movant is entitled to
an evidentiary hearing as long‘dise facts alleged, if true, woulehtitle [the movant] to relief.”
Paynev. U.S, 78 F.3d 343, 347 (8t@ir. 1996) (quotingVade v. Armontrout, 798 F.2d 304, 306
(8th Cir. 1986)). A court may dismiss a claintheut an evidentiary heiag, in contrast, “if the
claim is inadequate on its face or if the recaffirmatively refutes the factual assertions upon
which it is based.”Shaw, 24 F.3d at 1043 (citingarson v. U.S,, 905 F.2d 218, 220-21 (8th Cir.
1990)).

1. DISCUSSION



Petitioner asserts two grounds for reliefhiis amended petition. In his first ground, he
asserts his counsel was ineffeetirelated to the purity levehd weight of methamphetamine.
Specifically, Petitioner claims there was nddeatory analysis tesupport the quantity of
methamphetamine stated in the indictment. Petitioner argues his counsel’s erroneous failure to
challenge the purity of the alleged methampimate resulted in Petitioner being sentenced
under 21 U.S.C. § 841(b)(1)(A) without sufficieexidence. Petitioner maintains he made no
admissions that the conspiracy involved a gtyamf methamphetamine that would implicate
sentencing under § 841(b)(1)(A).

To establish a claim for ineffective asaiste of counsel, a defendant must show the
counsel’s performance was deficient and celiasleficiency prajdiced the defens&rickland
v. Washington, 466 U.S. 668, 687 (1984). Prejudice regsithe defendant to show he was
deprived of a fair triabecause of the deficienchd. Under the first pnog, the measure of an
attorney’s performance is “reasonablenainder prevailing professional normsd. at 688.
“Judicial scrutiny of counsel’s perfimance must be highly deferentiald. at 689. To establish
the second prong of prejudice, thefendant must show “there asreasonable probability that,
but for counsel’s unprofessional errors, the resithe proceeding would have been different.”
Id. at 694. When a defendant has pled guithe defendant must demonstrate there is a
“reasonable probability that, but for counsedsors, he would not have pleaded guilty and

would have insisted on going to triaMatthews v. United Sates, 114 F.3d 112, 114 (8th Cir.

* Title 21 U.S.C. § 841 states:
(a) Except as authorized by this subchapter, it shall be unlawful for any person knowingly or
intentionally—
(1) to manufacture, distribute, or dispense, or possess with intent to manufacture, distribspenseda
controlled substancel.] . ..
(b) . . .[A]ny person who violates subsection (a) of this section shall be sentenced as follows:
(1)(A) In the case of a violation . . . involving . . . (viii) 50 grams or more of methamphetamine, its salts,
isomers, and salts of its isomers or 500 grams or more of a mixture or substance containing a detectable
amount of methamphetamine, its salts, isomers, or salts of its isomers; ... such person shall be sentenced
to a term of imprisonment which may not be less than 10 years or more than life . . . []
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1997) (quotingHill v. Lockhart, 474 U.S. 52, 59 (1985)). A coureed not address both prongs
of the analysis if the defendant makan insufficient showing on either prorfjrickland, 466
U.S.at 697.

A guilty plea and representations made by a defendant during the plea-taking create a
“strong presumption of verity and pose a forabte barrier in any subsequent collateral
proceedings.’Nguyen v. United Sates, 114 F.3d 699, 703 (8th Cir. 1997). When a defendant
admits he is satisfied with his lawyer, there weoethreats or promises toduce him to plead,
and he voluntarily admits his guilt, he ha$haavy burden” to show his plea was involuntaddy.
“Once a person has entered a guilty plea, anyesuent presentation ebnclusory allegations
unsupported by specifics is subject to summary disahi as are contentions that in the face of
the record are wholly incredibleTran v. Lockhart, 849 F.2d 1064, 1068 (8th Cir. 1988).

Petitioner’s first claim must be deniediass refuted by the record. Although Petitioner
asserts he made no admission to support the quahtilethamphetamine, the record of his plea
indicates otherwise. At the pléearing, the indictmentias read to Petitioner, advising him the
offense was punishable under 21 U.S.C. § 841(b)(136A} involved more than fifty grams of
methamphetamine. Petitioner indicated todbert under oath he understood the charges.

In addition, the plea agreement stated Petitiadenitted he entered into an agreement to
distribute in excess of fifty gms of methamphetamine. Theregment further specified the
amount of methamphetamine involvedthe conspiracy attributabte Petitioner as a result of
his own conduct, and the conduct of other conspsatasonably foreseeable to him, was more
than 1.5 kilograms of actual methamphetamirieetitioner acknowledgeahder oath he had the

opportunity to read the plea agreemiernits entirety before signing it.



Moreover, at the plea hearing, Petitioremitted the amount of methamphetamine
seized was 994 grams and 3.1 kilograms of hchesthamphetamine. Also, the government, in
setting forth the factual basis for the plea, agaated the amount afethamphetamine involved
in the conspiracy attributable to Petitioner was more than 1.5 kilograms of actual
methamphetamine. Petitioner immediately conéd he had no disagreement with this fact.
“Solemn declarations in open court caagtrong presumption of verityBlackledge v. Allison,

431 U.S. 63, 74 (1977).

Because Petitioner admitted multiple tintesthe quantity of actual methamphetamine
for which he was sentenced, his counsel was not ineffective for failing to challenge the weight
and purity of the methamphetamine as swd#fitievidence under 2U.S.C. 8§ 841(b)(1)(A).
Furthermore, Petitioner has failed to estabhehwas prejudiced andowld have insisted on
going to trial had counsel challengtw purity of the methamphetaminé&ee Matthews, 114
F.3d at 114. The record of theepl does reflect, however, thRetitioner received significant
benefits in exchange for his guilty plea.

Here, Petitioner is not entitled to a hagron his claim for relief as the record
affirmatively refutes the factual assertions updrich Petitioner’s claim is based. Accordingly,
the Court will deny Petitioner’srit claim for habeas relief.

In Petitioner's second ground for relief, ksaims venue in the Eastern District of
Missouri was improper. He argues his counsellsrf@ato object to venue at his plea hearing and
sentencing constitutes deficient performance. Specifically, Petitioner claims there was no
admission that provides a ba$is venue in the Eastern Digitiof Missouri; and, there are no

facts in the plea agreement that establistuean the Eastern Blirict of Missouri.



At the outset, the Court notes Petitioner’s diwillenge to venue in the district court is
procedurally barred. Venug not subject to collateraktack in a § 2255 proceedirfgpe Houser
v. United States, 508 F.2d 509 at 515 n. 24 (8th Cir. 197&nirekin v. United Sates, 508 F.2d
1328, 1330 (8th Cir. 1974). In order to establish felated claim of irféective assistance of
counsel, Petitioner must show counsel’s failtoeobject to venue was deficient. Here, had
Petitioner’'s counsel objected to venue, hiseobpn would have been overruled as venue was
proper in the Eastern Birict of Missouri.

Under 18 U.S.C. § 3237(a):

Except as otherwise expressly provided enactment of Congress, any offense

against the United States begun in onstrait and completk in another, or

committed in more than one district, may be inquired of and prosecuted in any
district in which such offense wdegun, continued, or completed.
Venue is proper in conspiracy cases “in any jucisoh in which an overt act in furtherance of
the conspiracy was committed by any of the conspiratbhsited States v. Bascope-Zurita, 68
F.3d 1057, 1062 (8th Cir. 1995)ert. denied, 516 U.S. 1062, 116 S.Ct. 741, 133 L.Ed.2d 690
(1996). See also Prosper v. United States, 218 F.3d 883, 884 (8th Cir. 2000)

In this case, the record establishes that nauseovert acts of the conspiracy occurred in
the Eastern District of Missouf8oth the plea agreement ane flacts recited by the government
at the plea hearing descrilbb®w Petitioner and other membewt the conspiracy distributed
methamphetamine and committed money laundering. Specifically, the following facts were set
forth asserting the conspiracy’s nexus with Mig$. Petitioner entered into an agreement with
Sanchez, Miranda and other cmRspirators to distribute methamphetamine in the Eastern
District of Missouri and elsewher Miranda obtained large qudigs of methamphetamine from

Petitioner and Sanchez, and arreahdor the transportation of the methamphetamine to Missouri.

Miranda sold the methamphetamine tostdbutors in Missouri who paid for the



methamphetamine after distributing it to othediuduals. Petitioner insticted Miranda how to
return the significant proceeds generated frogthamphetamine sales to Petitioner and other
members of the conspiracy. Miranda accordinglyrutsed the distributors to deposit cash from
banks in Missouri to bank accounts in Texas Wwakhington. At the plea hearing, Petitioner
confirmed he had no disagreement with any of these facts.

Because overt acts in furtherance of the conspiracy were committed in Missouri, venue
appears proper. Any objection by counsel would Hzeen overruled. Pabher’s counsel is not
ineffective for failing to advance a meritless argum&otriguez v. United Sates, 17 F.3d 225,
226 (8th Cir. 1994). Thus, counsel's performance nat deficient and th€ourt need not reach
a determination othe prejudice prong.See Strickland, 466 U.S.at 697 (A court need not
address both prongs of the analysis if the migd@t makes an insufficient showing on either
prong). The Court will dismiss Petitioner’s clainthmout an evidentiary hearing as the records
of the case conclusively show tha¢ gorisoner is entiti&to no relief.

V. CERTIFICATE OF APPEALABILITY

The Court finds that Petitioner has not madsubstantial showingf the denial of a
constitutional right, as is required befomecertificate of appealability can issugee Cox v.
Norris, 133 F.3d 565, 569 (8th Cit997) (explaining that &ubstantial showirfgis a showing
the“issues are debatable among reaBtEnpirists, a court could relse the issues differently, or
the issues deserve further proceedipg$herefore, the Court shall not issue a certificate of
appealability as to anyaiims raised in Petitiona§ 2255 Motion.

Accordingly,
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IT ISHEREBY ORDERED that Adan Magana-Sanchezamended petition under 28
U.S.C. § 2255 to Vacate, Set Aside, or Corfeentence by a Person kederal Custody [ECF
No. 10] isDENIED. Petitionets Motion isDISMISSED, with preudice.

IT ISFURTHER ORDERED that Petitioner’s petition toonsider possible submission
of a § 2255 motion [ECF No. 1] BENIED as moot.

IT ISFURTHER ORDERED that the Court shall not issue a certificate of appealability
as to any claim raised in Petitiotse§ 2255 Motion.

So Ordered this 27th day of March, 2017.

b. RoAwkH b

E. RICHARD WEBBER
SENIOR UNITED STATESDISTRICT JUDGE
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