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UNITED STATESDISTRICT COURT
EASTERN DISTRICT OF MISSOURI
EASTERN DIVISION
STATE OF MISSOURI
Plaintiff,
V. No. 4:1&€V1245 JAR

OCTAVIAN HENDERSON

N N N N N N N N N

Defendant.

MEMORANDUM AND ORDER

In April of 2016, defendanDctavian Hendersowas chargedby Information forfailing
to pay child supporin St. Louis County CourtOn August 1, 201,8Mr. Henderson filed a pro se
notice of removal in thi€ourt alleging thathis constitutional rights were being violated in the
state proceedings.eBause there is no statutory basis for Mr. Hendetsaemove the state
prosecution to federal court, this matteitl be summarily remanded to the $buis County
Court.

Defendant, Octavian Henderson, is the acknowledged legal parent of Octan@dersbn
[Jr.], born in 2013. According to legal documents filed in defendantisinal action, defendant
was ordered to pay support on behalf of his son, under the Missouri child supportngaideli
Defendant was found to be in arrears regarding his child support obligationsstmhend the
St. Louis County Prosecutor filed an Information charging defendant with a falyvay in
excess of an aggregate of twelve monthly payments, a felony charge

Defendantattempts to removais charges to federal courugsuant towo statutes: 28
U.S.C. 88 B31and1443 As explained below, howevergitherof those provisions-or, for that

matter, any other federal statutprovides a basis for removal of the state-court proceedings.
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Section 28 U.S.C. § 1331 cannot be liasis for removal of a case from state court, as
this statute can only be used to initiate original civil actions in federal cdtitannot be used
for removal of criminal actions from state cotirt.Similarly, 28 U.S.C. § 1445 does not, itself,
provide a substantive basis for removal jurisdiction, but merely sets forth thedprake
requirements for removing a criminal case from state code 28 U.S.C. § 1445.

That said, the Court notes that three federal statutes allow for the remoseitah
criminal prosecutions from state to federal court. Those statutes are @iximaty limited,
however, and none of the three statutes allows for removal of this matter.

First, 28 U.S.C. § 1442 provides that civil and criminal actions commenced in@tate c
against the United States itself and against officers of the United States act@rgcalor of
office may be removed tiederal court. Nothing inlefendant’snotice of removal or any of the
other documents filed bglefendantindicate that he is a federal officer or otherwise meets the
requirements of 8442.Defendanthas not sought to invoke 8 1442, and there is no reason to
believe thatlefendant could have successfully invoked § 1442 if he had tried.

Second, 28 U.S.C. § 1442a allows for removdldccivil or criminal prosecution in a
court of a State of the United States against a member of the armed forces otedeStates”
who was acting under color of his status as a member of the armed forces. Theilardy sio
indication in the docunmas filed bydefendanthat he is a member of the United States armed
forces or that he was acting under colohisfstatus as a member of the armed forBegendant
thereforecannot invoke (and hamt tried to invoke) § 1442a.

Third, 8§ 1443 statesf Title 28 statesin relevant part:

128 U.S.C. § 1331 states that “[t]he district courts shall have original jufsdif all civil actions
arising under the Constitution, laws, or treaties of the United States.”
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Any of the following civil actions or criminal prosecutions, commenced in a State
court may be removed by the defendant to the district court of the United States
for the district and division embracing the place wheitagpending:
(1) Against any person who is denied or cannot enforce in the
courts of such State a right under any law providing for the
equal civil rights of citizens of the United States, or of all
persons within the jurisdiction thereof . . .
(2) For anyact under color of authority derived from any law
providing for equal rights, or for refusing to do any act on the
ground that it would be inconsistent with such law

“Removaljurisdiction under 814431) is very limited. Generally ‘the vindication of the
defendant's federal rights is left to the state colmihnesota v. Bey, Nos. 12CR-0256 & 12-
CR-0257 (JRT), 2012 WL 6139223, at *1 (D.Minn. Dec. 11, 2012) (qudZitgof Greenwood
v. Peacock, 384 U.S. 808, 828 (1966)). In orderrmmovea case undeg 14431), a defendant
must show (1) “that the right allegedly denied tbmovalpetitioner arises under a federal law
providing for specific civil rights stated in terms of racial equality” and“(2at theremoval
petitioner is denied or cannot enferthe specified federal rights in the courts of the State.”
Johnson v. Mississippi, 421 U.S. 213, 219 (1975) (quotations omitted).

Defendant satisfies neither prong of this test. Althouglefendantalleges that is
constitutional rights are beingolatedin state courtdefendantas pointed to nothing indicating
that the State d¥lissourihasviolatedhis rights on account ofisirace.

“Claims that prosecution and conviction whwiolate rights under constitutional or
statutory provisions of general digpbility or under statutesiot protecting against racial
discrimination, willnot suffice” toremovea case under £84431). Id.

With respect to the second prong, there are no allegations offerddférydantfrom

which the Court could conclude that tete courts cannot vindicatés liederal constitutional
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rights. As such,defendantmay notinvoke 81443() as a basis faremovingthis prosecution to
federal court.

Section14432) is no more availing. That provision “confers a privilegeeshovalonly
upon federal officers or agents and those authorized to act with or for them in aféihynat
executing duties under any federal law providing for equal civil rigikisy’ of Greenwood, 384
U.S. at 824. As noted above, there is no indication from the documents fidksdidoyglanthat he
is a federal officer or agent. Nor is there any indication tledéndantwas executing duties
under federal law providing for equal civil rightBefendanttherefore cannotemove the
criminal proceedings under 8§ 142} either.

Finally, even if there were a statute providing for teenoval of this prosecution to
federal court (and there ®t), it doesnot appear thatlefendanthas adequately followed the
procedures foremoval Under § 1455(b)(2),

(b) Requirements=(1) A notice of removal of a criminal prosecution shall be

filed not later than 30 days after the arraignment in the State court, or at any tim

before trial, whichever is earlier, except that for good cause shown the United

States district@urt may enter an order granting the defendant or defendants leave

to file the notice at a later time.

(2)A notice of removal of @riminal prosecution shall include all
grounds for such removal. A failure to state grounds that exist at
the time of the filing of the notice shall constitute a waiver of such
grounds, and a second notice may be filed only on grounds not
existing at theiine of the original notice. For good cause shown,
the United States district court may grant relief from the limitations
of this paragraph.

The trial docket maintained by th&t. Louis CountyCourt seems to indicate that

defendantvas arraigne@n May 25,2016. Hedid not file hs notice of removal uiil August 1



2016 Further,plaintiff hasfailed to suggest “good cause” for whis motice of removal was
filed over a month and a hate.

Defendantwhois seeking leave to proceed in forma pauperis in this Ciiled,a pro se
request forremoval of a criminal action from the Municipal Court of St. Lo@sunty.
Defendant attachet his notice of removal aopy of the state court file

“If it clearly appears on the face of the notice and any exhibits annexedothibat
removal should not be permitted, the court shall make an order for summary remands’@8 U
8 1455(b)(4). For the reasons provided above, removal cannot be permitted in this case. The
Court therefore summarily remands this matteégttd_ouis County Court.

Accordingly,

IT ISHEREBY ORDERED thatdefendant’s motion to proceed in forma paupéec.
#2]is GRANTED.

IT ISFURTHER ORDERED thatthis action iSREMANDED to theSt. Louis County
Court.

IT ISFURTHER ORDERED that the Clerk shall forward a certified copy of this Order
to the St. Louis County Court, with referencetate of Missouri v. Octavian Henderson, Case
No 15-SL-CR06901-01.

Dated thisAth day of August, 2016.

Bt A M

JOHN A/ ROSS
UNITED STATES DISTRICT JUDGE




