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UNITED STATESDISTRICT COURT
EASTERN DISTRICT OF MISSOURI
EASTERN DIVISION

NTD I, LLC, NORTH TOWER )

DEVELOPMENT, LLC, and PAUL )

WEISMANN, )
Plaintiffs,

V. No. 4:16CV1246 ERW
ALLIANT ASSET MANAGEMENT
COMPANY, LLC, ALLIANT CAPITAL,
LTD., ALLIANT CREDIT FACILITY ALP,
LLC, and ALLIANT TAX CREDIT FUND
36, LTD, and ALLIANT TAX CREDIT 36,
LLC.,

~
— ~—— O —

—

Defendants.

p—

N—r

ALLIANT TAX CREDIT FUND
36, LTD, and ALLIANT TAX CREDIT 36,
LLC.,

Counterclaim Plaintiffs,

V.

A SRR S

NTD I, LLC, PAUL WEISMANN, and
WC ORANGE, LLC.

N
N—r

Counterclaim Defendants.

N—r

MEMORANDUM AND ORDER

This matter comes before the Courtl@defendand’” Motion for Summary Judgment as to
Counts I, I, 1lI, 1V, V and VIl ofPlaintiffs’ Complaint[153].
l. BACKGROUND
Thislitigation originated in the Eastern District of Missouri when NTD I, LLC (“NTD”

and “General Partney,”"North Tower Development, LLC, and P&Mkismann(*Weismann”)

1

Dockets.Justia.com


https://dockets.justia.com/docket/missouri/moedce/4:2016cv01246/148018/
https://docs.justia.com/cases/federal/district-courts/missouri/moedce/4:2016cv01246/148018/196/
https://dockets.justia.com/

(collectively “Plaintiffs” and “Counterclaim Defendant¥filed a complainbn August 1, 2016,
asserting various claims against Alliant Asset Management Company, LightLapital, Ltd.,
Alliant Credit Facility, Ltd., Alliant Credit Facility ALP, LLC, Alliant Tax CreditiRd 36, Ltd.,
and Alliant Tax Credit 36, LL{collectively “Defendants” and “Counterclaim Plaintiffs”)
related to a Limited Partnership Agreem@hPA”) between the parties. ECF 1.

In 2006, Water Tower Place Limited Partnership (the “Partnership”) washr
pursuant to an Amended and Restated LPA, for the general purpose of constructing,
rehabilitating, and operating affordable housing apartmetd tmgualify for federal and state
low-income housing tax credits. Water Tower Place is located in Saig,Missouri, and is
comprisedof 178 residential housing units in 34 buildings. The project was financed by a 2006
issuance of Multifamily HousinBevenue Bondthat provide federal and stdtav-income
housing tax credits. Water Tower Place must meet regulatory provisions through 28®aito r
housing tax credit qualified. Housing tax credits are contingent on Water Taaeer Pl
maintaining occupareligibility, and/or unit gross rent compliance.

The claims asserted by Plaintiffstheir Complain{1] are Count I, for declaratory
judgment reducing the Alliant Tax Credit Fund 36, Ltd. and Alliant Tax Credit 36,94.L
(collectively “Limited Partner§ interests to zero; Count Il, for declaratory judgment excusing
Weismann from surety obligations; Count Ill, for breach of contract to retoed.imited
Partners’ Capital Contributions; Count IV, excusing Weismann from suretyatibhg due to
the Limited Partners’ contract breach; Count V, for damages for the LiméttidelPs’ breach of

the implied covenant of good faith and fair dealing; Courlt fék damages for Defendants’

! Count VI hasbeendismissed by the Court. ECF 38.



tortious interference with, and their inducement of a contract breach; Courtngtditable
contribution and restitution to Weismann; and Count3/fiir punitive damages.

Defendants moved to dismiss the lawsuit claiming first, Plaintiffs were the firstaclbr
and therefore precluded from bringing two claims against Defendants, second, oRlgiotig
is a party to the LPA and therefore the rest do not have third-party rights t@brawgion, third,
Plaintiffs’ declaratory relief and equitable claims well as theitortious interference claims
should be dismissdaecause a paricannot interfere with contracts to which it is not a party,
fourth, a parent company cannot be held liable for interference with a subsidianytact, fifth,
Plaintiffs’ claims for monetary damages are precluded by the plain langutgeeaaintract, and
finally, punitive damages are not allowed in a breach of contract case. ECF 17, 18. Altiditiona
Defendantsargued Plaintiffs’ jury demand is invalid because they waived their right tg a jur
trial in the LPA and Guaranty Agreement contracts. ECF 17Afi&: a hearing, ta Court
granted Defendants’ Motion to Dismiss as to Count VII and Count VIII of PiEh@omplaint
and granted Defendants’ Motion to Strike Plaintiffs’ demand for a jury triak. B

On March 17, 2017, Defendants answered Plaintiffs’ remaining counts and filed a
Counterclaim against Plaintiffs NTD aideismam allegingdfirst, Counterclaim Defendants
failed to meet Rental Achievement by December 1, 2008 and therefore Count&ielitiffs
are entitled to declaratory reliefecondalleging a breach of contract anbird, seeking
injunctive relief preventing any further withawals from the operating deficit reserve account
without authorization from the Administrative Limited PartfideCF 41.Counterclaim
DefendantdNTD and Weismananswered Counterclaim Plaintiffsbunterclaim on April 4,

2017. ECF 45. On the same dapu@terclaim Plaintiffs moved to join WC Orange, LLC

2 Count VIII has been dismissed by the Court. ECF 38.
3 The Administrative Limited Partner is Alliant Tax Credit 36, LLC.
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("“WCQ”) as a defendant to th&dounterclaimseeking édaratory and injunctive relief related
to an allegedly improper sale and purchase of the Partnership indebtedness. ECF 46.
Counterclaim Defendantdid not object to or oppose the joinder of @WECF 49. Accordingly,
the Court granted Counterclaim Plaintiffdotion for Joinder of WCO on April 25, 2017. ECF
50. Counterclaim Defendant W& timely answered. ECF 56.

On September 27, 2017, Counterclailaiftiffs filed a Second Amended Counterclaim
alleging four counts against Counterclaim Defendants including two additiamakdior breach
of contracta claim alleging &reach of fiduciary duty, and injunctive relief against all three
Counterclaim Defndants related to the purchase of certain indebtedness of the Partnership by
WCO without the consent of the Administrative Limited Part&CF 72. Counterclaim
Defendants timely answered on December 18, 2017. ECF 81, 82.

On December 22, 2017, Counterclaim Defendants moved for an order enforcing a
settlement agreement with Counterclaim Plaingffeging the existence of a valid, binding, and
enforceable agreement to settle the actiorciwliounterclaim Plaintiffereached. ECF 83.
Counterclaim Plaintif filed aMotion in Opposition alleging thegreementerm sheet is not a
binding settlement agreement because of the amount of undetermined termaahseietrm
sheetand stating the parties were still in negotiasionan attempt to settle the case. ECF 89.
Counterclaim Defendants replied arguifigst, the term sheet unambiguously stated all of the
enforceable termsecond, the performance of the agreement obligations were not subject to any
conditions preagent, andthird, the agreement was definite enough for specific performance.
ECF 90. Following oral argument on January 30, 2018, the Court denied the MotithoriceE

the settlement. ECF 93.



Counterclaim Plaintiffs then sought leave to file a Third Amendedteociaim
Counterclaim Defendantid not oppose, aneave wagranted by the Court on May 7, 2018.
ECF 98, 101-103ounterclaim Plaintiffs’ Third Amended Counterclaim alleged two additional
counts from the Second Amended Counterclaim. ECF 104. Colamefelaintiffs assertethe
following counterclaimsfirst, declaratory relief against NTD and Weismann stating they failed
to cause Rental Achievement as required under the Limited Partnership Agressoend,
breach of contract and injunctive religfaanst NTD and Weismann for withdrawing funds from
the operating deficit reserve account and the replacement reserve actboutthe approval of
the Administrative Limited Partnethird, breach of contract and injunctive relief agaiNTD,
Weismann, and WQ resulting from thgurchaseof debts of the Partnership without the consent
of the Administrative Limited Partner aMdCO is related to the General Partniwrth, breach
of fiduciary duty and injunctive relief against NTD, Weismann, and VWg@lowing,
participating in, and facilitating the purchasdfehe Partnership’s debt by WCElfth, breach of
contract and declaratory relief against NTD and Weismann for failure to regtarial
deficiencies and/or non-conformities in the physical prop#rilyater Tower Place; arfthally,
breach of contract and specific performance against NTD and Weismann fa taipay for
any development deficits whi@reincurred by the partnership prior to rental achievente@Ge
104.Counterclaim Defendants tety answered on May 21, 2018. ECF 111, 112.

Counterclaim Defendants then moved for partimhsaryjudgment on Counts Il and IV
of the Third Amended Counterclaim on May 8, 20dl&gingthe LPA did not prohibit WCO
from acquiring the debt in the form of a bond and the Counterclaim Defendants did not owe or
breach any fiduciary dutfgCF 105, 107Counterclaim Plaintiffs filed &otion in Opposition

alleging Section 5.5(B) of the LPA precludes WCO from directly or indy@ctrchasing debt



without the cosent of the Limited Partners, the General Partner indirectly acquired ttgragm
note without the consent of the Limited Partners, and NTD I, LLO/M@dmanrowe the

Limited Partners fiduciary dutywhich prevents this type of behavior. ECF 126. On June 29,
2018, the Court heard arguments on Counterclaim Defendants’ Motioart@l Bummary
Judgment. ECF 144. On July 20, 2018, the Court granted summary judgment as to WCO and
NTD as to Count llland for WCQ NTD, andWeismannas to Count IV. ECF 148.

OnMay 22, 2018 Counterclaim Plaintiffs moved for a preliminampunctionagainst
Counterclaim Defendanteeking a declaration Weismann and NTD breached fiduciary duties to
the Limited Partnersequesng injunctive relief prohibiting WCO from exercising its mortgage
rights against Water Tower Place, and imposing a constructive trusthgroortgage interest
ECF 116, 117Counterclaim Defendantged a memorandum in opposition. ECF 123. On June
29, 2018, the Court heard arguments on Counterclaim Plaintiffs’ Motion f@lienfhary
Injunction ECF 144. On July 20, 2018, the Court granted Counterclaim Plaintiffs’ Motion for a
PreliminaryInjunctionstating the balance of factors weighedavor of granting the preliminary
injunction, and Counterclaim Plaintiffs had shown irreparable harm and a likelihood afssucce
on the merits. ECF 148. Additionally, the Court ordered Counterclaim Plaintiffs ta posid in
the amount of $100,000.00. ECF 148.

On August 10, 2018, Defendants filed the instant Motion €oni®aryJudgment seeking
an order, firstgranting summary judgment against Plaintiffs as to Cou¥itarid VIl in
Plaintiffs Complaint, and secondyanting partial summary judgment in favor of Defantd on
Plaintiffs’ allegationRental Achievement and the Rental Achievement Test have beek@tet

153.Plaintiffs filed aMemorandum in Opposition on August 31, 2018. ECF 162. On September

* On that same day, arguments were also held on Counterclaim Defemdeatitsi for Partial Summary Judgment.
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14, 2018 Defendantdiled areply to Plaintiffs’ Memorandum in Opposition. ECF 171. The
Motion for SsammaryJudgment was heard by the Court on October 30, 2018. ECF 180.
. UNCONTROVERTED FACTS

The admissible evidence in the record, viewed in the light most favorable to the
nonmoving party, establishes the following relevant facts.

The Partnership was formed in 2006 for the general purpose of constructing, renovating,
rehabilitating, anaperating affordable housing apartment units to qualify for federal and state
low-income housing creditSECF No. 155, { 2. The Partnership financed the acquisition and
rehabilitation of Water Tower Place by a 2006 issuance eéxaxpt Multifamily Housing
Revenue Bonds identified in Schedule A of the LPA to create statededl low-income tax
credits ECF No. 163, pg. 8 1 4; ECF No. 172, pg. 36 1 4. The Bond obligations constitute “must-
pay debt service.” ECF No. 163, pg. 8 1 5; ECF No. 172, pg. 36 1 5.

The Amended and Restated Agreement of Limited Partnership of Water Ptager LP
(the “LPA”) is a valid and binding contract. ECF No. 155, YHe LPA states the Limited
PartnersAlliant Tax Credit Fund 36, Ltd., and Alliant Tax Credit 36, LLC, are obligated to
make certain capital contributions upon a number of conditions being met, indRehitey
Achievement and the Rental Achievement TESIF No. 155, | 3.

In October 2013, the Partnersl@pgaged Sherbert AssocigtekC to calculate the Debt
Service Coverage Ratio (“DSCR”) and the Occupancy of Water Tower. BI@€eNo. 155, { 7.
Sherbert Associates preparediadependent AccountantseRort entitled Calculation of Debt
Service Coverage Ratio and Occupancy Percentage Octobe3lthe@igh December 31, 2013

(hereinafter referred tasthe “AUP”) showing its calulations. ECF No. 155, 1 8he AUP

®> Under Local Rule #.01(E), “[a]ll matters set forth in the statement of the movaait be deemed admitted for
purposes of summary judgment unless specifically controverted by the oppasing Plaintiffs failecto respond
to this fact in their response [ECF 163], therefore the Court deenfat¢hedmitted.
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states the Occupancy for Water Tower Place was 92% for each of the three imtmehSUP.
ECF No. 155, 1 12ZThe General Partneent the AUP to the Limited Partners in early 2014.
ECF No. 155, § 1 Rlaintiffs rely upon the AUP in claiming Rental Achievement was BEGE
No. 155, {1 29The Limited Partners were not satisfied the AUP demonstrated Rental
Achievement or the Rental Achievement Test had beer’lB&E No. 155, § 44.

By January 15, 2014he Limited Partners had in their possession the-fhartly property
manager’s monthly financial reports for Water Tower Place for each of O&@0b8r November
2013, and December 2013. ECF No. 163, pg. 8 § 6; ECF No. 172, pg. 37 1 6. In January 2016,
the General Partneent (via counsel) demand letters for the capital contributions associdted wit
the attainment of the Rental Achievement Test and Rental Achievement, and natice of
subsequent closingECF No. 155, { 24.

Rental Achievement as defined the LPA“means the date thatl of the following
conditions have been fulfilled: (i) Conversidn) all governmental approvals necessary for
Occupancy of all units in the Apartment Complex have been obtainedijiammthe hundred
percent (100%) Occupancy of the Tax Credit Apartment Units and ninety poesit
Occupancy of the Apartment Complex has occurred during each of three (3) conseoutive
(but no earlier than the three (3) consecutive months immediately precedingstamyveand
which produces a Debt Service Coverage Ratio of 1.15 to 1.00 for each of such three (3)
consecutive months.” ECF No. 155, { 30.

The Rental Achievement Test as defined by the LPA “means the satisfaction of 4 level o
Occupancy sustained for a period of three (3) consecutive months with actievetshand

operating expenses which produce a Debt Service Coverage Ratio of 1.15 to 1.00 withaespect

® Plaintiffs failed to respond to this fact [ECF 163], therefore the Caend this fact admitted.
" Plaintiffs failed to respond to this fact [ECF 168jerefore the Court deems this fact admitted.
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all projected permanent financing for each of such three (3) consecutive mo@kINdE 155,
1 31.

According to the terms of Exhibit F to the LPA, all 178 units ofeger Tower Place
apartment complex are “Tax Credit Apartment Unit&€CF No. 155,  4%or the three months
during which Plaintiffs claim Rental Achievement was met (October, Nbeenandecember
2013), only “164 Water Tower Place apartment units were occupied, and 14 apartment units
were vacant.” ECF No. 155, { 50.

Weismann is party to a guaranty agreement (the “Guaranty Agreente&QF No.

155, 1 51.The Guaranty Agreement states Weismann is obligated to fund “Developnts Def
under Section 4.2” of the LPA. ECF No. 155, {‘&*velopment Deficits” are defined in the
LPA to include “any Operating Deficits incurred by the Partnership priBetatal
Achievement."ECF No. 155, § 53n the LPA, “Operating Deficits” are defined as “the amount
by which Cash Receipts is less than the amount necessary to meet all ExpendituteCF

No. 155, § 54.

At the Partnership closing, the LPA, the Guarantyegment, the Development Services
Agreement, other Project Documents, and the Low Income Housing Tax Ceetiicate were
executedECF No. 163, pg. 8 1 1; ECF No. 172, pg. 35 1 1. The signatories on those documents
are noted on the documents. ECF No. 163, pg. 8 1 1; ECF No. 172, pg.A5cfosing, he
Development Services Agreement was entered into by the Water Tower Place nePsRigurt
andNorth Tower Development, LLGnentity which is not a partner in the PartnersliggF

No. 163, pg. 8 1 1; ECF No. 172, pg. 35 1 1.

8 Plaintiffs failed to respond to this fact [ECF 163], therefore the Caeng this fact admitted.
° Plaintiffs failed to respond to this fact [ECF 163], therefore the Caend this fact admitted.
19 plainiffs failed to respond to this fact [ECF 163], therefore the Court dehbis fact admitted.
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The LPA states “This Agreement, together with the Exhibits and Schedulés dede
the Development Services Agreement, contains the entire understanding betsvaeroag the
parties and supersedes any prior understandings amehagmt. ECF No. 163, pg. 8 1 2; ECF
No. 172, pg. 36 1 Z'he Limited Partners have never rescinded the [FZE No. 163, pg. 8 1
3; ECF No. 172, pg. 36 | 3.

. STANDARD

A court shall grant a motion for summary judgment only if the moving party shows
“there is no genuine dispute as to any material fact andnthabovant is entitled to a judgment
as a matter of law.” Fed. R. Civ. P. 56(@9gCelotex Corp. v. Catretd77 U.S. 317, 322 (1986).
By definition, material facts “might affect the outcome of thi¢ snder the governing law,” and
a genuine dispute of material fact is one “stiita reasonable jury could return a verdict for
the nonmoving party.Anderson v. Liberty Lobby, Inet77 U.S. 242, 248 (1986). If the non-
moving party has failed to “make a showing sufficient to establish thieegesof an element
essential tahatparty’s case, . . . there can be ‘no genuine issue as to any material fact,” since a
complete failure oproof concerning an essential element of the non-moving party’s case
necessarily renders all other facts immateri@elotex 477 U.S. at 322-23.

The moving party bears the initial burden of proof in establishing “theermtence of
any genuine issud ¢act thatis material to a judgment in his favoCity of Mt. Pleasant, lowa
v. Associated Elec. Gap., Inc, 838 F.2d 268, 273 (8th Cir. 1988). If the moving party meets
this initial burden, the non-moving party must then set forth affirmative e\edmmd specific
facts demonstrating a genuine dispute on the specific iBaderson477 U.S. at 250. When the
burden shifts, the non-moving party may not rest on the allegations in its pleadings, but, by

affidavit and other evidence must set forth sped#cts showing a genuine dispute of material

10



fact exists. Fed. R. Civ. P. 56(c)(Btone Motor Co. v. Gen. Motors Cqr@93 F.3d 456, 465
(8th Cir. 2002). The non-moving party must demonstrate sufficient favorable evittiahceuld
enable a jury toaturn a verdict for itAnderson477 U.S. at 249. “If the non-moving party fails
to produce such evidence, summary judgment is pro@ésdn v. Pennzoil Cp943 F.2d 881,
883 (8th Cir. 1991).

In ruling on a motion for summary judgment, the Court may‘weigh the evidence in
the summary judgment record, decide credibility questions, or determine the tanhfattual
issue.”Kampouris v. St. Louis Symphony $8&0 F.3d 845, 847 (8th Cir. 2000). The Court
instead “perform[s] only a gatekeeper function of determining whetherithev&ence in the
summary judgment record generating a genuine issue of material fact fonteath essential
element of a claim.Id. The Court must view the facts and all reasonable inferences in the light
most favorable to the nonmoving parReed v. City of St. Charlgs61 F.3d 788, 790 (8th Cir.
2009).

. DISCUSSION

In their Motion for SImmaryJudgment on Counts I-V and VII &faintiffs’ Complaint,
Defendants assert four primagguments. First, Defendants ardrental Achievement has not
been me Second, they conteleismanis guaranty obligations are still in place. Third,
Defendants claim because Rental Achievement has not begBlanetiffs’ claims of a breach
of an implied covenant of good faith and fagating must belismissed. Finally, Defendants
argue Plaintiffs’ claims are barred because Plaintiffs materially breachedtingctgrior to any
alleged breaches by the DefendaAfter looking at the facts in the light most favorable to the

nonmoving party, this motion for summary judgment will be granted in part, and denied, in part.
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A. Rental Achievement

Defendantdroadly assert the Court should grant summary judgment in favor of them on
Counts #V and VII becausall of Plaintiffs’ remainingclaims rely on the faghe Limited
Partners failed to make the required capital contributions upon the attainmentaif Rent
Achievement and the Rental Achievement Test. Defendants argreptre Plaintiffs rely on to
show they have met Rental Achievemenproperlycalculates the DSCR in violation of the
plain language of the LPA, amlaintiffs never met th®ccupancy requirements of the LPA and
thereforedid notattain Rental Achievement

a. Rental Achieveme®ccupancy equirements were never met

Defendants contend the definition of “Occupancy” in the 1a3At pertaingo the
definition of Renal Achievement is neitheambiguous nor in dispute. Plaintiffs argue the Court
can and should, consider evidence of custom and practice to determine the ithentPA
contractto determine the definition of Occupancy, because the LPA’s definitionsdigLaous
and extrinsic evidence should be used to delermine the meaning.

Whether a conéict is ambiguous is a question of ld&donoski v. Cardiovascular
Consultants of Cape Girardeau, Int¢71 S.W.3d 70, 73 (Mo. App. 200%)ontract ambiguity is
a two-step process where the first step is to determine whether an ambigusybglo®king at
the plain language of the agreemeXikC Co. v. Myatt389 S.W.3d 732, 737 (Mo. App. 2013),
TAP Pharm. Prod. Inc. v. State Bd. of Pharm&38 S.W.3d 140, 143 (Mo. banc 2007Mhe
test to determine whether there is an ambiguity is wheth#reioontext of the entire agreement,
the disputed language is reasonably susceptible of more than one constructiothgiwogds
their plain and ordinary meaning as understood by a reasonable, average p&igorCo, 389

S.W.3d at 73%iting Id. “An ambiguity must come from within the four corners of the contract;
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extrinsic evidence cannot be used to create an ambigtigets v. American Family Mutual Ins.
Co.,272 S.W.3d 455, 462 (Mo. App. 2008). If the disputed languagarfgladdresses the
matter at issue, the inquiry end$AP Pharm. Prod. Inc238 S.W.3dat 143. “Where the
language of a contract is free from ambiguity, its construction is footlm, @s a matter of

law.” Brittany Sobery Family Ltd. P'ship v. Coinmach CpB82 S.W.3d 46, 50 (Mo. App.
2013) ating Wilson Mfg. Co. v. Fusc@58 S.W.3d 841, 844 (Mo. App. 2008).

First, theCourt looks to the plain and ordinary meaning of the disputed term to determine
whether an ambiguity existsricle | of the LPAIs titled “DEFINED TERMS” and outlines
definitions for well over a hundrezhpitalizedterms including Rental Achievement, Occupancy,
and Tax Credit Apartment Units. The LPA specitiestwhen theerms listed in Article are
capitalized anywhere ithe LPA, those termshall have the meaning specifiaad detailedn
Article I. The terms Rental Achievement, Occupancy, and Tax Credit Apartment Units are
capitalized and defined terms in Article | and also appear throughout thela&ges in dispute.
The Court will use capitalized terms according to their specified meaning in Articttding
to the instructions in the LPA.

The parties ultimately dispute whether Rental Achievepeedefined term in Article 1,
has been met. If Rental Achievement has been met, a series of requiremeiggeass in the
LPA which shiftcertainfinancial obligations from Plaintiffs to DefendanBnce Rental
Achievement is a defined and capitalized term in Article I, there is no gessine of material

fact regardinghe requirementer definition ofRental Achievement in the LPA.
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Rental Achievement is defined in Article | of the LPA as:
" Rental Achievement” means the date thall of the following conditions have been
fulfilled: (i) Conversion; (ii) all governmeat approvals necessary for Occupancy of all
units in the Apartment Complex have been obtained; and (iii) one hundred percent
(100%) Occupancy of the Tax Credit Apartment Units and ninety percent (90%)
Occupancy of the Apartment Complex has occurred ded@e of three (3) consecutive
months (but no earlier than the three (3) consecutive months immediately pgecedin
Conversion), and which produces a Debt Service Coverage Ratio of 1.15 to 1.00 for each
of such three (3) consecutive month&CF 155, Ex. A, pg. 21.
According tothe definition in Article | of the LPAthere are three factors which must be
met before Water Tower Place has satisfied Rental AchievemenbnRhactor in dispute in
the instant motioims factor(iii) which requires two conditions toe satisfiedFirst, Water Tower
Place must have “one hundred percent (100%) Occupancy of the Tax Credit Apantitent U
and ninety percent (90%) Occupancy of the Apartment Complex has occurred dunirng eac
three @) consecutive months (but no earlier than the three (3) consecutive months imgnediate
preceding Conversion)” and second, “which produces a Debt Service Coverage Ratiomf 1.15t
1.00 for each of such three (3) consecutive months.”
There is no genuinesse of material fact as to the definition of Rental Achievement
given its plain meaning in the LPAdowever, he parties dispute the meaning of the teome

hundred percerfOccupancy” as used in part (iii) of the definition. To determine the meaning of

“Occupancy” the Court looks to the definition outlined in Article | of the LPA.

1 Article | of the LPA also defines Rental Achievement Test as:
"Rental Achievement Test" means the satisfaction of a level of Occupancy sustained for a petlové®f
(3) consecutive months with actual rent levels and operating expenisisprdduce a Debt Service
Coverage Ratio of 1.15 to 1.00 with respect to all projected permamantihg for each of such three (3)
consecutive months. ECF 155, Ex. A, pg- 21

For the purposes of this Opinion, Rental Achievement Test in capital ttelbe used when referring to the
definition outlined in the LPA.
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Article | of the LPA defines “Occupancy” as:

" Occupancy" means lawful occupancy of apartment units in the Apartment Complex
under leases (i) having a term of not less gi@mmonths, (ii) under which full rental
payments have commenced at rental rates which are (in the case of the Tax Credit
Apartment Units) consistent with the definition of "rent restricted unit" undetidde

42(g)(2) of the Code, or at such lower remédés as may be prescribed under any
applicable restrictions contained in the Project Documents, but in no event athiates

are less than ninety percent (90%) of the maximum rents which can be chargedtto tena
of rent restricted units under Sectid?(g)(2) (unless any Project Document prescribes a
lower rent, in which case at rates which are less than ninety percent (98@6hdbwer

rents), (iii) to tenants actually occupying the apartment unit other than arseetriabasis

and who (in the casef the Tax Credit Apartment Units) meet the income requirements

of Section 42(g) of the Code and the Project Documents, and (iv) on such other terms as
are commercially reasonable and customary under residential apartment peasings
observed in the area in which the Apartment Complex is located. An apartment unit shall
not be considered "Occupied” unless and until each of the foregoing criteria has been
complied with. ECF 155, Ex. A, pg. 17.

In order to meet the definition of Occupancy as outlineirticle | of the LPA the
apartment units in Water Tower place must: (i) have a lease of not less than sig; rfiQrfitii
rental payments have commenced at rates which are consistent with the regsicérfrent
resticted units;” (iii) to tenantsvho are not transient and who meet the income requirements
and (iv) under other commercially reasonable terms and leasing practieegedhls the area.
These benchmarks are clearly and specifically defined in the LPA. The capitatime@lax
Credit Apartment Units also appears in the definition of Occupatheyeforethe Court looks at
Article | of the LPA to determine its plain meaning and definition.

In Article | of the LPA, “Tax Credit Apartment Units” is defined as:

"Tax Credit Apartment Units' means all of the apartment units in the Apartment

Complex which are to be occupied by tenants in a manner which will qualify such units

for Housing Tax Credits and which will permit the Partnership to claim an "abldgica

fraction”, pursuant to Section 42(c)(1)(B) of the Code with respect to the Housing Tax
Credits, of at least 100%. ECF 155, Ex. A, pg. 22.
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It is undisputed all 178 apartmentits at Water Tower Place are qualified as Tax Credit
Apartment UnitsThere are zero units in Water Tower Pladeaifall into a different category
of unit includingmarket rate units deased commercial space.

Plaintiffs contendhe term requiringdne hundred percent (100%) Occupancy of the Tax
Credit Apartment Units” located in the definition of Rental Achiegaims ambiguous and
therefore the Court should look to extrinsic evidence, namely an affidavit from Paigia®ty
to inform the intent of the parties by outlinimgr. Corrigan’s experiences withe custom and
practice of the industry. With the use of this extrinsic eviddplantiffs contendluring in the
three months during which NTD afdeismanrclaim Rental Achievement was met, they
achieved one hundred percent Occupancy because, based on industry custom atie usage,
Occupancy rguirement in the definition of Rental Achievemesiters only to satisfying the
requirement ofualifying the TaxCredit Apartment Unitby the Internal Revenue Service

Upon a plain reading of the LPA, including Article |, it is clear the terroci@pancy” as
used in the definition of Rental Achievement refers to “Occupancy,” the defimedapitalized
termoutlined in Article | The term “Occupancy” is not reasonably susceptible of more than one
construction because of the capitalization of the worlliwihe definition. It is clear that the
contract intended for the capitalized Occupancy to mean the defined word preSeiaie |,
not a broader definition found in a dictionary or based on custom and practice.

Upon a plain reading of the LPA, Rental Achievement requires one hundred percent of
the Tax Credit Apartment Units to be occupied according to the defined term “Ocglipanc

detailed in the LPA. It is unambiguous that the term “Tax Credit Apartment Unitsintended

2 The affidavit states, in parfa]s to Water Tower Place, the ‘one hundred percent (100%) Occupancy of Ta
Credit Apartment Units’ LPA term was met long ago as each and every apautmteat Water Tower Place has
been rented to and Occupied by one or more LIHTC qualified residents.” EEE p§34.
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to mean the definition dlined in Article I. The Article | definition in the LPA specifies that Tax
Credit Apartment Units are units which are eligible to receive the Housing reait.C

Plaintiffs attempt to create an ambiguity in the reading of the definition of Renta
Achievament by using the same affidavit frdvtr. Corrigan to assert that the real meaning of
Occupancy is rooted in the notion that because Defendants accepted tax returns and K1s
claiming their tax credits, they have, in essence, admitted that one huedredtf the Tax
Credit Apartment Units have been Occupied. The Court disagrees. For the asoms sbove,
the contract definitions speak for themselves and the Court cannot candrdesic evidencéo
make the terms Occupancy and Tax Credit Apartment Units suddenly ambigliGu€.o, 389
S.W.3dat 735 (“An ambiguity must come from within the four corners of the contract; extrinsic
evidence cannot be used to create an ambigutty.”)

In this instance, Plaintiffs introduction of extrinsic evidence cannot be usedte are
ambiguity in the word Occupanay in Tax Credit Apartment Unit©ccupancy is not a disputed
term and clearly expresses the requirements for Rental Achievement. TaxApeethten
Units are clearly a type of unit which qualifies for the Housing Tax Craditlzeir certification
does not suddenly excuse the Occupancy requirement when it comes to attaining Rental
AchievementAccordingly,“[w]here the language of a contract is ffemn ambiguity, its
construction is for the court, as a matter of laBrittany Sobery Family Ltd?'ship 392 S.W.3d

at 50 dating Wilson Mfg. Cq.258 S.W.3cht 844.

13 plaintiffs assert in their Memorandum of Opposition that the Court canndtsgramary judgment on the issue

of “Occupancy” because there is a material factual dispute as to whtatgedonstitute the Partnership agreement.
The Court disagrees. The Low Income Housing Tax Credit Certificatiomiatmon on the agreed income levels of
low-income qualified tenants and the Water Tower Place Credit Determinationdigtierizing Housing Tax

Credits is not necessary to determine the definition of “Occupancy&ibRiA because it is undisputed that all of
the units in Water Tower Place had been certified as Tax Credit Apartment Uit ghe submission of the
October through December 2013 report alleging Rental Achieveradriiden met. The certifigah of the units is

not at issue, only the number of units that were Occupied under théoLB#e purposes of attainiRental
Achievement
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The Court has determined the definitions of the word Occupamityax Credit
Apartment Unitan the definition for Rental Achievemeatethe definitiors outlined in Article |
of the LPA. Since the definitions have been determined, the Court now looks to the definitions to
determine whether Plaintiffs have successfully reached Rental Achievement.

There is n@enuine issue of material fams to all 178 units at Water Tower Place being
gualified as Tax Credit Apartment Units. Additionallgere is no genuine issue of material fact
as to how many of those 178 units were Occupied by tenants of some kind from October 1, 2013
through December 31, 2013. In their Complaint, Plaintiffs state “during each of Ozl
November 2013, and December 2013, 164 Water Tower Place apartment units were Occupied,
and 14 units were vacant. The Accountants then divided the number of Occupied apartment units
in October 2013, November 2013, and December 2013 by the total number of apartment units to
arrive ata 92% Occupancy percentage for each of those three successive months.” ECF 1, 1 104.
During the three months Plaintiffs contend they met Rental Achievement, only 986 of t
apartment units were Occupidlaintiffs 92% Occupancy ratesatated in their Gmpliant and
in the AUP report completed by the accountants at the behest of Plaintiffs, states unequivocall
Plaintiffs had not attainelental Achievemerthecause they could not have had “one hundred
percent Occupang¢ya requirement to attain Rentathievement.

The Court finds the requirements of Rental Achievement as well as the defioitions
Occupancyand Tax Credit Apartment units are clear from the plain meaning of theah&#&
will not considerextrinsic evidence to create an ambiguity where none exists. Viewing the facts
in the light most favorable to the nonmoving party, the Court grants summary judgneties t

issue of whether Rental Achievement had been met and determines Plaintiffs hae¢ not
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Rental Achievement using the documeiotafrom October to December 2013 because they did
not have one hundred percent Occupancy as required in thé&*LPA.
b. Improper Calculation of Rental Achievement

Defendants argue summary judgment is proper because Plaintiffs impraeuhated
the Debt Senece Coverage Ratio for the months of October through December 2013 by
including the increases in the balance of an escrow or reserve account as Exsesuuiitunet
Cash Receipts, and therefdtiaintiffs did not attain Rental Achievement for those three months.
Plaintiffs counter, arguing various terms in the LPA, including Cash Flow Reseipts,
Expenditures, and Debt Service Coverage Ratio, which are needed to meet the eadgioém
Rental Achievemat, are ambiguous and a trial is needed for the Court to determine the parties’
intent, custom and practice, and understandings and actions as to the requiremenikabhgal
the Debt Service Coverage Raiticthe LPA.

As detailed aboveRental Achieverant requires the satisfaction of three requirements,
with the third requirement consisting of two pafthe third requirement to attain Rental
Achievemenincludes having one hundred percent Occupancy and a Debt Service Coverage
Ratio of 1.15 to 1.00 for three consecutive months. The @olligrant summary judgment as to
the issue of Plaintiffs satisfaction of the requirements of Rental Achieveinergidre, the
Court does not need to address any potential ambiguities in the Debt to Service €Batnag
as Rental Achievement has not been met by Plaintiffs and summary judgment dnrhefa

Plaintiffs to obtain Rental Achievemewill be granted.

1 While the Court has determined Rental Achievement has not beday fktintiffs, it cannot dismiss amf
Plaintiffs’ Countsat this time because the isuafea waiver of Rental Achievemeistnot fully resolved. At trial, the
parties may submit evidence regarding any claims related to RenialvAntent as it pertains to whether Rental
Achievement was waived bydiendants. The parties will not be permitted to submit evidence as toevRental
Achievement, under the plain reading of the definition, had been obta@tadse the Court has granted summary
judgment as to this matter.
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c. Waiver of Rental Achievement

Plaintiffs argue in their Memorandum in Opposition the Defendants waived Rental
Achievement and therefore summary judgment is not proper on the issue of wiether
milestone ofRental Achievement has occurred. Defendants counter, arguing there is not even a
scintilla of evidence showinthe requirement to meet Rental Achievement was waived.

Waiver is “the intentional relinquishment of a known rigt8tiahan v. Shaha®88
S.w.2d 529, 534 (Mo. 1999uoting Brown v. State Farm Mut. Auto. Ins. C&.6 S.W.2d 384,
386-387 (Mo. 1989). “Waiver may be express or it may be implied by cotisictearly and
unequivocally shows a purpose by the insurer to relinquish a contractual Idght.”

To support their claimegarding a waiver of thRental Achievement requirement
Plaintiffs argue Bfendants reported to Verizathe Limited Partner’s investan quarterly
reports for more than ten ye&ental Achievement was not maédditionally, Plaintiffs argue
the quarterly reports are evidence of Defendaetpuently moving ouPlaintiffs’ required date
for Rental Achievemerttecause the milestone was unimportant to Defendants given the fact
Defendantsvere receiving their tax creditsespective of Rental Achievemeitlaintiffs assert
thatDefendants’ own admissiosgatethey did nothing to enforatie Rental Achievement date
againstPlaintiffs and therefor¢hey waived the Rental Achievement requirement

On the contrary, Defendants argue they requested additional information fromffRlai
numerous times from 2014 to 2016 to determine whether Rental Achievement had been met.
Defendants assert nothing in the timeline of requests for additional informatrmmsigates an
intentional waiver of the requirement for meeting Rental Achieverbaiéndants also contend
any arguent by Plaintiffs pertaining to Rental Achievement listed as a benchmark in the

Verizon quarterly report is unfounded because the benchmark was not a deadline, but rather a

20



estimated date based on the General Partner’s information regarding eiamtarship might
meetRentalAchievement.

There are genuine issues of material fact related to the circumstances and kiwants w
Plaintiffs contend shows Defendants waived the requirement of Rental Achr@v&ummary
judgment is not proper on the issue of waiver and therefore is denied.

B. Weismann’s Guaranty Obligations

In their Motion,Defendantsarguesummary judgment should be granted in their favor on
Counts I, IV, and VII becaus&/eismanrhas an obligation to continue to fund Development
Deficits, including Operating Deficits, irrespectivod an alleged cap of $500,008cause the cap
only existsasto funds expendefbllowing Rental Achievemen®laintiffs contendVeismanrs
obligation to fund Operating Deficits does not exceed $500d40@Dan arhiguity exists
between the Guaranty Agreement and the k#¥ch would determine the amount of
Development Deficit¥Weismanns obligated to fund under the contract.

Weismanris a signatory to théuly 1, 2006Guaranty Agreemenihe Guaranty
Agreement states, in part,

(A) the payment and performance by the General Partners of each and every one
of the following obligations under the following provisions of the Partnership
Agreement: . ..

(v) the obligation to fund up to $500,000 of Operating Deficits under
Section 4.2nd the obligation to cause the Operating Deficit Reserve
Account and the Replacement Reserve Account to be funded pursuant to

Sections 4.4 and 4.5, respectively;... ECF 165 at Exhif@niphasis
added).

15 Neither party properlynoved for summary judgment on Plaintiffs’ claim of a waivertioé requirement dRental
Achievement. “We haveepeatedly held that ... a distraxiurt commits reversible error when it grants summary
judgment on an issue not raised or discussed by the paitiberty Mut. Ins. Co. v. Pella Corps50 F.3d 1161,
1178 (8th Cir. 20113iting Heisler v. Metro. Council339 F.3d 622, 631 (8th Cir.2003geFed.R.Civ.P. 56(f)(2)
(authorizing the district court to grant summary judgment on grounds setlray a party only after giving notice
and a reasonable time to respotihile this issue was raised by Plaintiffs in their Memorandum in Qpigposind
discussed by Defendants in their reply, the Court will deny sumjndgynent on the issue of waiver.
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Section 4.3 of the LPA, which is referred to in the Guaranty Agreemests in Article
4 of the LPAunder the subheading “CONSTRUCTION OF THE APARTMENT COMPLEX;
DEVELOPMENT DEFICITS; OPERATING DEFICITS; RESERVES.” ECF 1538. Section

4.3 is titled ‘Operating Décits®outlines the obligations of the General Partners with respect to

lending the Partnershgmy Operating Loans to fund Operating Deficits during the Operating
Deficit Guaranty PeriodOperating Deficit Guaranty Period is a defined term in Articlethe
LPA and is defined as “the period described in the Schelfulating which the General
Partners are obligated to fund Operating DeficiSECF 155 at 17The Schedule contains an
additional definition of “Operating DeficGuaranty Period” which defines Operating Deficit
Guaranty Period d4t] he period commencing at Rental Achievement and expiring 36 months
thereafter.” ECF 155 at PagelD #:4306.

Plaintiffs argue Weismandischarged his Operating Deficits obligation by making
payments in excess of $500,000. Plaintiffs contéaismanis obligation was discharged
because the Guaranty Agreement, which is one of General Partner LPAiofdigatd not
indebtedness, only requires the payment of $500,000tiFkcontendhere is an ambiguity
between the Guaranty Agreement and the LPA beaneséas alear limitation on Operating
Deficit liability capped at $500,000, and one has a limitation which isremgved by timing.

Contract ambiguity is amo-step process whethke first step is to determine whether an

ambiguity exists by looking at the plain language of the agree®é&6t.Co.,389 S.W.3d at 737,

16 Section 43. Operating Deficits states, in part, “[tlhe General Partners herelily il severally covenant to

lend to the Partnership any Operating Loans required to fund Operatieggincurred by the Partnership during
the Operating Deficit Guaranty Pediand not obtainable from the Operating Deficit Reserve Account described in
Section 4.4. ECF 155 at 40.

17 Schedule” means the Schedule annexed hereto. ECF 155 at 22. The “Schedule” atigblddPAis titled
“SCHEDULE TO AMENDED AND RESTATE AGREEMENT OF THE LIMITED PRTNERSHIP OF WATER
TOWER PLACE, LP.” ECF 155 at PagelD #:4306.

8 Under Article | of the LPAAN Operating Deficit is “for any specified period of time, the amount hgwBash
Receifts is less than the amount necessary to meet all Expenditures (exqeptrfmmt of Expenditures payable

from Cash Flow in the priorities set forth in Section 9.2A hereof). E&F-at 17.
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TAP Pharm. Prod. Inc238 S.W.3cat 143.“The test to determine whether there is an ambiguity
is whether, in the context of the entire agreement, the disputed languagsstisaiely
susceptible of more than one construction giving the words their plain and ordinarpgnasni
understood by a reasonable, average perslth.”Writings made a part of the contract by
annexatioror referencere to be considered in determining whether or not it is ambigubus.
E. Hathman, Inc. v. Sigma Alpha Epsilon CldB1 S.W.2d 261, 264 (Mo. 1973pPnce an
ambiguity has been found, the parties' intent can be determined thheuggbet of extrinsic
evidenceTeets 272 S.W.3dt 462citing ATC Co., 389 S.W.3d at 735-36. Resolution of an
ambiguity through extrinsic evidence is a question of fact to be determinkd byder of fact.
Id.

It is clear after looking at the plalanguage of the LPA, the Guaranty Agreemend
the LPA’s attached Schedule, the applicability of the $500,000 cap is reasarsatdptible to
more tharone construction and therefore ambiguous. Resolution of this ambiguity through
extrinsic evidenceés a question of disputddct andis therefore not proper f@ummary
judgment. TheCourt finds summary judgment is improper with regards to Plaiwgismanrs
obligations to fund deficits because there amugee issues of material fact.

a. Unjust Enrichment

Defendants seek summary judgment on Count VRIaintiffs’ Complairt asserting

Defendants have not been unjustly enriched because Rental Achievement has net laeein m

as a result, Weismaisnobligations to fund Operating Deficits are stillplace Plaintiffs argue

19 plaintiffs’ contend in their Memorandum of Opposition that thé ISRould be read with the Development
Services Agreement to determine what writings constitute the Pdiimaggeement and they should subsequently
be treated as one contract for the purposes of determining when the fee paggenotcurs. Plaintiffargue the
while the LPA states Rental Achievement is the payment trigger, theldpenent Services Agreement states the
payment trigger is twelve years after the completion of the rehabilitafittre Project. Since twelve years has not
passed fromhite Gmpletion Date in Plainti§f Complaint, October 1, 2007, the Court will not make a determination
as to which of the documents executed at signing constitute the Rapraaneement.
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Weismann is entitled to restitution for unjust enrichment because of his changdionposi
hardship, the unreasonable delay of the Defendantsharidefendantainclean hands and bad
faith.”

“To establish the elements of anjust enrichment claim, the plaintiff must prowvet(1)
he conferred a benefit on the defendant; (2) the defendant appreciated the drah¢3i);the
defendant accepted and retained the benefit under inequitable and/or unjust aircagist
Howard v. Turnbull 316 S.W.3d 431, 436 (Mo. App. 2010kven if a benefit isconferred and
‘appreciatedjf no injustice results from the defendant's retention of the benefit, then no cause of
action for unjust enrichment will ligld. “ If the plaintiff has entered into an express contract for
the very subject matter for which he seeks recovery, unjust enrichment does notoappéy, f
plaintiff's rights are limited to the express terms of the contreicvard 316 S.W.3d at 436
citing Farmers New World Life Ins. Co. v. Jollé47 S.W.2d 704, 707-08 (Mo. App. 1988)

It is not in dispute Plaintifand Defendastentered into an enforceable contract. The
obligations of both parties lie within th€’A and the Guaranty Agreemetwo expres
contracts between the parties. However, Plaintiff seeks to redovke alternativeyunder the
argument Weismann funded costs and operating loans in excess of $5aih0adich
Defendants havenjustlybenefited As noted, [e]ven if a benefit is ‘onferred’ and
‘appreciated, if no injustice results from the defendant's retention of thetpb#reiino cause of
action for unjust enrichment will lieMoward, 316 S.W.3dt 436c¢iting White v. Pruieft39
S.W.3d 857, 863 (Mo. 2001). “Unjust retention of benefits only occurs when the benefits were
‘conferred (a) in misreliance on a right or duty; or (b) through dutiful intermemti another's

affairs; or (c) under constraint.Howard 316 S.W.3dt436citing Graves v. Berkowit45
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S.W.3d 59 (Mo. App. 200@uoting Rolla Lumber Co. v. Evar&82 S.W.2d 519, 520 (Mo.
App. 1972).

As outlined above/Veismanfs guaranty obligations under the LPA and the Guaranty
Agreement are still in dispute and therefimproper for summary judgment because there are
genuine issues of material fact. Additionally, while the Court has determimgd| Re
Achievement has not been achielmmtause of the failure to achieve one hundred percent
Occupancythe Court has not granted summary judgment on the issue of whether Defendants
have waived Rental Achievement. Accordingly, there are genuine issues aéhfiat¢ras to
Plaintiffs’ claims for unjust enrichment and therefore summary judgmenbevilenied

b. Equitable Contribtion from Alliant as &Co-Obligor

In this Motion, Defendants argue there is no obligation from any Alliant entityntitthe
Partnership andnyOperating Deficits. Plaintiffs, in Count VIl of their complaint, assert Alliant
is an obligor under the LPA for the payment of numerous financial contributions to the
Partnership and as a resftaintiffs are entitled to an equitable contribution from Defendants as
a reslt of Weismants funding of debts in excess of $500,0360.

“Equitable contribution is the right to recover from aatgigor who shares liability with
the party seeking contributionMissouri Pub. Entity Risk Mgmt. Fund v. Am. Cas. Co. of
Reading 399 S.W.3d 68, 79 (Mo. App. 201djing Heartland Payment Sys., L.L.C. v. Utica
Mut. Ins. Co, 185 S.W.3d 225, 232 (Mo. App. 2006). The Guaranty Agreement, entered into by
Plaintiffs, states the General Partaend not thélliant entities as Investor LimitedaPtners
have “the obligation to fund up to $500,000 of Operating Deficits under Section 4.3 and the

obligation to cause the Operating Deficit Reserve Account and the Replacen@neRes

20 plaintiffs failedto address angf Defendars’ argumens regardingequitable contributioin their Memorandum
in Opposition to Defendants’ Motion for Summary Judgment.
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Account to be funded pursuant to Sections 4.4 and 4.5, respectively.” ECF 165 at Exhibit P.
Article | of the LPA defines Guaranty Agreement as “the Guaranty Agreesheren date with
this Agreement pursuant to which the Guarantors gaaeanteed for the benebf the Investor
Limited Partner the performance of certain specified obligations of the &&wetners
hereunder.” ECF 155 at 1dmphasis added)

It is undisputed neither the LPA nor the Guaranty Agreement place any iaoligagny
Alliant entity to co-fund Operating DeficitsThe definition of Guaranty Agreement in the LPA,
as well as the Guaranty Agreement itself, clearly detail the obligationsifPtaiave with
respect to the Investhimited Partner, Alliant, LLCand do not detail cobligations they share
with regards to funding certain obligations of the General Partviensing the facts in the light
most favorable to the nonmoving party, the Court fith@se is no dispute of material fact
pertaining to any Alliant entity as a-cbligor toWeismanfs financial obligations under the
LPA and Guaranty AgreemerEquitable contribution is a right to recover against a panty
shares liability In the present case, there are no facts which indicate Defenslzants liability
with Plaintiffsas to anyinancial contributionsand therefore Plaintiffs are not entitled to
recovery under the doctrine of equitable contribution.

Viewing the facts in the light most favorableth@ nonmoving party, summary ghent
is granted for Defendants as toyaquitable contribution claim based on allfant entity being
a caeobligor toWeismanrs financial obligations under the LPA and Guaranty Agreement.

C. Breach of Implied Covenant of Good Faith and Fair Dealing

Defendants movefbr summary judgment on Count V of PlaintiffSbmplaint arguing

Plaintiffs wrongfully claimed Rental Achievement had been met and thereftead2@ts could

not beheldliable for breaching the implied covenant of good faith and fair dealing forg&d
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make the final capital contributions which were triggered upon Rental AchieveRiaintiffs
counter, arguing there are genuine issues of material fact as to whether Defendght
additional information as a follow up to the initial AUP reportroiaig Rental Achievement as a
pretext to avoid payment. Plaintiffs also argue genuine issues of factsetostvhether
Defendants breached the implied covenant of good faith and fair dealing byfialestailing
to refusing to utilize information irheir possession to make a fair and good faith assessment of
the AUP report.
Missouri law implies a covenant of good faith and fair dealing in performance and
enforcement in every contradtartin v. Prier Brass Manufacturing Co710 S.W.2d 466, 473
(Mo. App. 1986). Thatduty prevents one party to the contract to exercise a judgment conferred
by the express terms of agreement in such a manner as to evade the spirinog#ation or so
as to deny the other party the expected benefit of the contPaiett”Brass Mfg. Cq.710
S.W.2dat473. “The implied duty of one party to cooperate with the other party to a contract to
enable performance and achievement of the expected benefits is an enforceadate rogimt’
Koger v. Hartford Life Ins. Cp28 S.W.3d 405, 412 (Mo. App. 20007 he plaintiff bears the
burden of providing substantial evidence to show bad faith on the part of a defeKdaget.”,
28 S.W.3dat412citing Morton Hearst Corp.779 S.W.2d 268, 273 (Mo. App. 1986).
Defendants contenddntiffs pointto zero pieces advidence which shoanyacts of
bad faith by any of the Defendant#h regards to Defendants notking the capital
contributions triggered followinthe attainmentf Rental AchievemenDefendants argue since
Rental Achevement was not met, the capital contributions were notashaetherefore this issue

is proper for summary judgment.
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While the Court has granted summary judgment as to the issue of whether Rental
Achievement was attained, the implied covenant of good faith and fair dealing doest not re
entirely on the resolution of whether Rental Achievement was met basedldtAlseclear
definition, but rather on whether Defendants evaded the spirit of the contract as flalatiffs
an expected benefit of the contract.

An implied dutyexists in Missouri lavior the parties to cooperate throughout the course
of acontract to enable performance so each side can get their expected benefitssThe fact
surrounding the actiond both parties as it relates to tA&JP report are still in dispute.

Plaintiffs set forthdisputed facts alleginDefendants were being opportunistic and exploiting the
situation to improve their gainand Defendants set forth dispufadts alleging Plaintiffs failed
to provide the necessary information to verify Rental Achievement.

It is clear tathe Court, irrespective of the granting of summary judgment on the non-
attainment of Rental Achievemeniewing the facts in the light most favorable to the
nonmoving party, there are numeranaterialfacts in dispute which could show Defendants
evaded the spirit of the transaction, and therefore denied Plaintiffs the elxipex#dit of their
contract namely, capital contributions. Accordingtire Courtwill denyDefendants’ Motion for
SummaryJudgment on Count V.

D. First to Breach

In their Motion, Defendants argd®aintiffs failed to meet a material term of theA,P
namely failing to meet Rental Achievement Byecember 1, 2008, and therefore are precluded
from asserting any daheir claims under the “first to breach” rulaintiffs counter, arguing the

first to breach rule does not apply because meeting Rental Achievement wasatetia term
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of the contract and Defendants were not deprived of the reasonably expected bktinefits
LPA.

Missouri adheres to the “first to breach” rule, which holds a party to a contraitca
claim its benefit where he is the first to violateRtJ.S. Sec., Inc. v. Command Sec. Servs,, Inc.
101 S.W.3d 1, 18 (Mo. App. 2003). The “determination of the first to breach does not end the
analysis, however, as only a material breach may excuse the other partytagreséo’ld.
(emphasis added). “Whether a breach is materiabbis a question of factltl. However, even
a material breach can be waived by a party's acceptance of defective perfo@pancer Reed
Group, Inc. v. Pickeftl63 S.W.3d 570, 574 (Mo. App. 2005). A party in breach may also cure
the breach by correcting the deficiency in his performaBamett v. Davis335 S.W.3d 110,

113 (Mo.App. 2011).

While the “first to breach” rule would preclude a party from claiming a benagrev
they were the first to violate the contract, ttieetrine is not proper for summary judgment.
Plaintiffs, by their own admission, did not meet Rental Achievement by the December 1, 2008
datein the LPA, howeveradisputeexistsas to whether the failure to meet Rental Achievement
by the 2008 date wasbaeach material enough to invoke the “first to breach” Nilewing the
facts in the light most favorable to the nonmoving party, summary judgment is denied.

Accordingly,

IT ISHEREBY ORDERED thatDefendants’ Motion for Summary Judgment [L&3
GRANTED, in part, andDENIED, in part.

So Ordered this 23rd day of January, 2019.

b. PAhnik bt

E. RICHARD WEBBER
SENIOR UNITED STATESDISTRICT JUDGE
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