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UNITED STATESDISTRICT COURT
EASTERN DISTRICT OF MISSOURI
EASTERN DIVISION
DANE M. SELLERS,

Plaintiff,

V. ) Case No. 4:16V-1377 NAB

NANCY A. BERRYHILL,
Acting Commissioner ofocial Security,

N N

Defendant. )

MEMORANDUM AND ORDER

This matter is before the Court @ane M. Sellers’ (Sellersappeal regarding the denial
of disability insurance benefits and supplemental security income undeocdiad Security Act.
Sellers alleged disability due spondylolisthesis, grade 2, spondylolysis, lumbosacral severe
neuroforaminal stenosis at 1%L, bipolar disorder, podraumatic stress disorder, and
depression (Tr.282) The Court has jurisdiction over the subject matter of this action under 42
U.S.C. 8405(g). The parties have consented to the exercise of authority by the United State
Magistate Judge pursuant to 28 U.S.C63(c). [Doc.10] The Court has reviewed the
parties’ briefs and the entire administrative record, including the trahacid medical evidence.
The court held a hearing by telephone on September 18, 2017. Based on the following,tthe Cour
will affirm the Commissioner’s final decision.
l. Issue for Review

Sellers presents one issue for revieMe asserts that the ALJ’s hypothetical question to

the vocational expert and the resulting residual functional capacity deteromnate not
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supported by substantial evidence. The Commissioner conteatithe ALJ’s decision is
supported by substantial evidence in the record as a whole and should be affirmed.
. Standard of Review

The Social Security Act defines disabiliag an “inability to engage in any substantial
gainful activity by reason of any medically determinable physical or mentairimgra which
can be expected to result in death or has lasted or can be expected to last for cqueno s
not less than 12 months.” 42 U.S.C. 88 416(i)1)A), 423(d)1)(A).

The SSA uses a fivstep analysis to determine whether a claimant seeking disability
benefits is in fact disabled. 20 C.F.R.4A%.1520(a)(1), 416.920(a)(1). First, the claimant must
not be engaged in substantial gainful activity. 20 C.F.RI(B81520(a)(4)(i), 416.920(a)(4)(i).
Second, the claimant must establish that he or she has an impairment or combination of
impairments that significantly limits his or her ability to perform basic work actiatesmeets
the durational requirements of the Act. 20 C.F.R.4@4&.1520(a)(4)(ii), 416.920(a)(4)(ii).
Third, the claimant must establish that his or her impairment meets or equals an impairmen
listed in the appendix of the applicable regulations. 26.RC 88404.1520(a)(4)(iii),
416.920(a)(4)(iii). If the claimant’s impairments do not meet or equal a listedirment, the
SSA determines the claimant’'s residual functioregacity (“RFC”) to perform past relevant
work. 20 C.F.R. §§ 404.1520(e) 416.920(e).

Fourth, the claimant must establish that the impairment prevents him or her from doing
past relevant work. 20 C.F.R. 884.1520(a)(4)(iv), 416.920(a)(4)(iv). If the claimant meets
this burden, the analysis proceeds to step five. At step five, the burden shifts to the
Commissioner to establish the claimant maintains the RFC to perform a significardrnofmb

jobs in the national economysingh v. Apfel222 F.3d 448, 451 (8th Cir. 2000). If the claimant



satisfied all of the criteria under thevdistep evaluation, the ALJ will find the claimant to be
disabled. 20 C.F.R. §8 404.1520(a)(4)(v), 416.920(a)(4)(V).

The standard of review is narroWPearsall v. Massanari274 F.3d 1211, 1217 (8th Cir.
2001). This Court reviews the decision of thé&JAto determine whether the decision is
supported by substantial evidence in the record as a whole. 42 U&)6(g¢ Substantial
evidence is less than a preponderance, but enough that a reasonable mind would find adequate
support for the ALJ's decisionSmith v. Shalala31l F.3d 715, 717 (8th Cir. 1994). The court
determines whether evidence is substantial by considering evidence that detractdhe
Commissioner’s decision as well as evidence that supportSak v. Barnhart471 F.3d 902,

906 (8th Cir. 2006). The Court may not reverse just because substantial evidence exists that
would support a contrary outcome or because the Court would have decided the case differently
Id. If, after reviewing the record as a whole, the Court finds itipess draw two inconsistent
positions from the evidence and one of those positions represents the Commsssioatiar,

the Commissioner’s decision must be affirmédasterson v. Barnhart363 F.3d 731, 726 (8th

Cir. 2004).

To determine whether th&lJ’s final decision is supported by substantial evidence, the
Court is required to review the administrative record as a whole to consider:

(1) The findings of credibility made by the ALJ;

(2) The education, background, work history, and age of the
claimant;

(3) The medical evidence given by the claimant’s treating
physician;

(4) The subjective complaints of pain and description of the
claimant’s physical impairment;



(5) The corroboration by third parties of the claimant’s physical
impairment;

(6) The testimony of vocational experts based upon prior
hypothetical questions which fairly set forth the claimant’s
physical impairment; and

(7) The testimony of consulting physicians.

Brand. V. Sec'y of Dept. of Health, Educ. & Welf&23 F.2d 523, 527 (8th Cir. 1980).
IIl.  Discussion

In this casethe ALJ found that Sellers had the severe impairments of degenerative disc
disease, spondylolisthesis, bipolar disorder, depression, and panic dig@nd&r3.) The ALJ
opined that Sellers was limited to sedentary work with the follovéddtional limitations:

(1) abe to stand and walk for 15 minutes at a time for 2 hours of an 8 hour workdadg2)

sit for 30 minutes at a time for six hours in an 8 hour workday;gBhot climb, kneel, crouch,
or crawl; (4)may occasionally balance and stoop;rfkist avoid hazards including dangerous
machineryor unprotected heights; (@erform simple and routine taskand (7)occasionally
interact with supervisstr coworkers, and the public. (Tr. 15.)

After Sellers’ first administrative hearing, the ALJ submitted medical interrogatto
medical expertDr. Louis Fuchs. (Tr. 35764.) On September 14, 2014, Dr. Fuchs completed
his responses. (Tr. 7748.) Dr. Fuchs did not examine Sellelsit heexaminedSellers
medical records.(Tr. 770). Dr. Fuchs opined that Sellersnpairments did not reach listing
level. (Tr. 771.) He opined th&kllers could liftand carryup to 20 pounds continuously, but
not more than that weight. (Tr.3J He also opined that Selésrould sit, stand and walk for 1
hour at a time without interruption, stand and walk for three hours without interruptiontand si

for 8 hours without interruption. (Tr. 774.) Dr. Fuchs indicated that Sellers cotddayaly



climb stairs and rampstoop, kneel, crouch, and crawdontinuously balance, anteverclimb
ladders or scaffolds. (Tr. 776.) He also indicated that Sellers could occasionallydseaxo
humidity, wetness, and extreme heat, but never extreme cold or vibrafiong77). Dr. Fuchs
opined that Sellers could continuously be exposed to unprotected heights, movingicaéchan
parts, and operata motor vehicle. (Tr. 777.) Finally, he aopd that Selletdimitations would

last for twelve consecutive months. (Tr. 778.)

At the second administrative hearing, Dr. Fuchs testified that for at leasbsths after
Sellers surgery, he would have less than sedentary restrictions. (Tr. 78.) Dr. lRaltated
that when indicating that Sellers could sit for 8 hours a mlathe medical interrogatoyyhe
meant that'he can do a sedentary job, seated, given the opportunity to change positions, stand
up, walk a moment or two at will. (Tr. 80.) Dr. Fuchs testified that in his review of the record
from June 2010 to the daté hearing, the medical recordwlicated there wasso continuous 12
month period for which Sellers would have been incapable of performing sedentkrgusiog
an eight hour day. (Tr. 83.)

In his opinion, the ALJ gave Dr. Fuchspinion considerableveight, but not substantial
weight (Tr.19.) The ALJ found that the medical record showed Sellers was more limited in his
ability to kneel, crouch, and crawthan Dr. Fuchs recommendedherefore the RFC
determinatioropined by the ALJestricted Sellererom performingany of those activities. (Tr.
18-19.)

The ALJ also submitted vocational interrogatory to vocational expert Gary Weimholt.
(Tr. 384-87.) In the interrogatory, tiA¢.J presented thllowing hypothetical

Assume a hypothetical individual who wlasrn on May 5,
1986, has at least a high school diploma and is able to

communicate in Eglish as defined in 20 CFR 404.1654 and
416.964, and has work experience as described in your



response to question #6. Assume further that this individual

has the residual functional capacity (RFC) to perform

sedentary work as defined in 20 CFR 404.18574nd

416.967(a) except he is able to lift and/or carry 10 pounds

occasionally and 5 pounds frequently; stand and/or walk for

15 minutes at a time for a total of 2 hours during dm8r

workday; sit for 30 minutes at time for a total 06 hours in

an 8hour workday; no climbing, occasional balancing and

stooping, no kneeling, crouching or crawling; he must avoid

hazads, such as dangerous machinery or unprotected

heights; he isble to perform simple and routine tasksjshe

able to interact with supervisors, coworkers, and the public

occasionally.
(Tr. 385.) The VE opined that the individual would be unablgetéorm any past relevant work,
because all past relevant work exceeded the sedentary exdeieetal(Tr. 385.) The VE also
opined that the hypothetical individual could find work in the national economy as a document
prepaer, anpoule sealer, and final assembler. (Tr. 386.) Seéllattorney submitted an
additional interrogatory to the VE.(Tr. 39597.) In that interrogatory, the additional
requirement of a sit/stand option at will was included. (Tr. 395 VE indicated that if the
sit/stand option at will was included, the hypothetical person would be unable to perf¢oimsthe
identfied in theoriginal vocatimal interrogatory. (Tr. 395.)

Sellers contends that the ALJ erred by failing to include aasidsbption at will as
discussed iDr. Fuchs testimony in the hypothetical question to the vocational expert, which
resulted in testimony by the vocational expert that is not supported by substaidisice.

The RFC is defined as what the claimant can do despite his or her limitations, and
includes an  assessment of physical abilities and mental impairments.

20 C.F.R. 88 404.1548)416.945(a). The RFC is a functioby-function assessment of an

individual’s ability to do work related activities on a regular and continuing.baSi8R 968p,

L A “regular and continuing basis” means 8 hours a day, for 5 dayslg wean equivalent work schedule. SSR
96-8p, 1996 WL 374184at *1.



1996 WL 374184, at *1 (July 2, 1996). It is the ALJ’s responsibility to determine the claimant’s
RFC based on all relevant evidence, including medical records, observations iofg treat
physicians and the claimant’s own descriptions of his limitatidsarsall 274 F.3d at 1217.
An RFC determination made by an ALJ will be upheld if it is supported by subk&antance
in the record.See Cox471 F.3d at 907. “[T]he ALJ is not qualified to give a medical opinion
but may rely on medical evidence in the recorwillcockson v. Astryeéb40 F.3d 878, 881 (8th
Cir. 2008). In making a disability determination, the ALJ shall “always consideméuical
opinions in the case record together with the rest of the relevant evidence inatfie” re20
C.F.R. 8416.927(h. “A disability claimant has the burden to establ&mtRFC.” Eichelberger
390 F.3d 584591 (8th Cir. 2004)(citing Masterson v. Barnhart363 F.3d 731, 737 (8th Cir.
2004)). The ALJ “is not required to rely entirely on a particular physician’s opinion oreehoos
between the opinions of any of the claimant’s physicidviartise v. Astruge641 F.3d 909, 927
(8th Cir. 2011). The RFC determination is based on all of the evidence in the medical record,
not any particular doctor’s treatment notes or medical opinion.

“Testimony from a vocational expert constitutes substantial evidence bely based on
a properly phrased hypothetical questioRitkney v. Chater96 F.3d 294, 296 (8th Cir. 1996).
“[Tlhe ALJ's hypothetical question must include the impairments that the Adds fare
substantially supported by the record as a whold.” “However, the hypothetical need only
include those impairments which the ALJ accepts as tr@issom v. Barnhart416 F.3d 834,
836 (8th Cir. 2005). A “hypothetical question posed to a vocational expert must capture the
concrete consequences of claimant’s deficienckisRney 96 F.3d at 297.

Based on a review dhe evidence in the record as a whole, the Court findstkieadLJ

did not err in failing to include thetstand option at will in th&FC determination Substantial



evidence exists to support the AtXonclusion nbto include a sit/stand option at will in the
RFC. The AL)’'s decision noteBr. Fuchs testimony in his decision, therefore, he considered
the evidence. Because the AL RFC determination is based on the record as a whole, the ALJ
is not required to completely adopt any expert or dostopinion. Pearsall 274 F.3d at 1217.
Also, absent conflicting testimony from another expert, the ALJ was not required to discuss
specifically why he did ot include a sit/stand at will optionSee Wagner v. Astrud99 F.3d
842, 848 (8th Cir. 2007)ALJ’s function to resolve conflicts among the opinions of various
treating and examining physicignsAlthough the ALJs decision specificallynentions that he
discounted Dr. Fuchsopinion regarding the suggested kneeling, crawling, and crouching
findings, healsodid not mention that he did néilly adoptDr. Fuchs$ opinion regarding how
long Sellers could sit, stand, or walk at one time in a work day. (Tr. 15, 774.) The Aldegrovi
a detailed analysis of the evidence considered in forming the RFC deteominBtsed oithe
foregoing, the Court finds that the ALJ’s decision should be affirmed.

Accordingly,

IT ISHEREBY ORDERED that the relief requested in Plaintiff's Complaint and Brief
in Support of Complaint IDENIED. [Docs. 1, 20.]

IT IS FURTHER ORDERED that the Court will enter a judgment in favor of the
Commissioner affirming the decision of the administrative law judge.

Dated thisl8thday of September2017.

/s/ Nannette A. Baker
NANNETTE A. BAKER
UNITED STATESMAGISTRATE JUDGE




