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UNITED STATESDISTRICT COURT
EASTERN DISTRICT OF MISSOURI
EASTERN DIVISION
WINNER ROAD PROPERTIES, LLC
Plaintiff,

V. No. 4:16CV-1395CAS

Mount Washington Cemetery Trusts, and

)
)
)
)
;
BMO HARRIS BANK, N.A., as trustee of )
)
individually, )

)

)

)

Defendant

MEMORANDUM AND ORDER

This matter is before the Court on defendant BMO Harris Bank, N.A.’s Motion to JéinnJo
Howard & Associates, P.Cin its capacity as Special Deputy Receivitre(“SDR”) for Lincoln
Memorial Life Insurance Company, Memorial Service Life Insurance famyy and National
Prearranged Services, Inq@ursuant to Rule 19(apr Rule 20 of the Federal Rules of Civil
Procedure Plaintiff Winner Road Properties, LLfled a respose stating that it does not oppose
the motion. Also before the Court is a joint motion to stay the Court’'s Order daté@@® 1018,
referring this case to Alternative Dispute Resolution (“ADRFpr the following reasons the Court
will deny without pejudice,BMO Harris Bank N.A.’s motion to join the SD& a paft to this
suit, and the motion to stay ADR

I BACKGROUND

On June 13, 2016, Plaintiff Winner Road Properties, LLC (“Winner Road”) filed th@aao
the Circuit Court of Jackson County, Missouri, against Defendant BMO Harris BaAk, N.

(“BMQ”), seeking declaratory relief and restitution. BMO removed the casieet United States
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District Court for the Western District of Missouri. The cases transferred to thidistrict on a
motion for chang of venue pursuant to 28 U.S.C1404(a), based primarilgn the fact that there

has beerongoing relatedlitigation in this district, includingJo Ann Howard & Assocs., P.C. v.

Cassity 4:09CV-1252 ERW (E.D. Mo. filed Aug. 6, 2009) (the “Jo Ann Howdrtigation).

The case at bar case arises from the afterofate criminal prosecution of the Cassity family
and their scheme to defraud consumtreugh thesale of preneed funerakontracts, and the
misuse of those proceed#\t issue in this casare thregpreneed cemetery trusts from the Mount
Washington Cemetery in Kansas City, Missouri: Tierd Amended and Restated Agreement for
Mount Washington Cemetery Preneed Triee ‘Merchandise and Services Tristthe Second
Amended and Restated Agment for Mount Washington Cemetery Endowed Care Tthst
“Endowed Care Trust”); and the Mount Washington Forever, LLC Custody Account) (G0é2
“Special Care Trust”), together referred to as “the Mount WashingtornsTrus

In its petition,WinnerRoad allegeshatit is a beneficiary tahe Mount Washingtormrusts, and
defendantBMO is the trustee. Winner Roadlimsthat astrustee BMO breached its fiduciary
duties, failed to maimain effective operations of the trusts for their intended puspofsgledto
ensure that the trust carpeswere maintained, and failed to pay out on contractual obligatins.
its petition, Winner Roadbrings the following claimagainst BMODetermination of Rights in and
Representation for the Merchandise and 8es/Trust: Request for Restoration of Trust Assets and
Other Relief (Count I); Determination of Rights in and Representation for the Eddoare Trust
and Request for Trust Administration Rulings (Count Il); Determination ohtRign and
Representatiofor the Special Care Trust and Request for Trust Administration Rulings (CHunt
and Petition for Restitutionary Award Against Trustees for Bregchiastee Duties Relating to the

Mount Washington Trusts (Count V).



BMO answeredhe petitionand fileda counterclainagainst Winner Road. In its counterclaim,
BMO admits that its trustee for the Mount Washington Trusts but asissuant tdMo. Rev. Stat.

8§ 456.2202,that the Courepprove BMO'’s accounts, remove BMO as a trustee, and approve the
apmintment of a successor trusfee the Mount Washington Trusts. BMO also asks that the Court
resolve whether Winner Road is the only beneficiary oMbent Washington Trustand whether
BMO must release the trusts from any purported freeze by vifrtiegoing litigation in Texas state
court.

As background, n 2008a Texas Court entered an order approving a joint liquidation plan with
repect to threeCassityfamily businesss Lincoln Memorial Life Insurance Company, Memorial
Service Life Insurance Company, aNdtional Prearranged Servigdac. (Doc. 91 at 35).That
plan and underlying Texas statutes established the authority ddDRe Jo Ann Howard &
Associates, P.Ctp collect monies and pay creditors as a result of the Cassity fraud scheéme.
Under the liquidation plan, state guaranty associations, who had guaranteed paymentseunder
insurance policies, were assigned all claims by present or future régipiebenefits under the
insurance policies in trust account§Doc. 51, Ex. H at 13-14).

According to BMO,the SDR hasinstructed BMOthat the Texas liquidation order operated as a
freeze on all accounts associated wittMount WashingtorCemetery becausehey arepotential
propertyof the estate of the threeCassityowned businesses(Doc. 98 at 45). BMO compled
with the SDR'’s instructionand frozethe Mount Washington TrustsDespite Winner Road’s
repeated requests, BMa@s not allowed withdrawafsom or deposits to any of the trust accounts.

In its present motionBMO moves to add the SDR as a paxythis suitpursuant to Federal

Rule of Civil Procedurel9(a)or, in the alternative, Federal Rule®@ivil Procedure 20(Doc. 97).

! The Jo Ann Howardlitigation is a suitbrought by the SDR and various state guaranty
associations against dozens of defendants, including BMO. BMO, the SDR, and the guaranty
associations settled all claims against BMO, and the court subsequentlysdaidisclaims against
BMO with prejudice. (Doc. 91 at 35-36).
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In its motion,BMO argueghatthe SDR is a necesyagparty to this suit, anoh the SDR’s absence,
the Court may not be able to grant complete relief mxie SDR has asseriddimsto assets of
the Mount Washington Trusts. BMO also argues that without the SBR, ith a substantial risk
that BMO might be subject to conflicting obligations.

. DISCUSSION

Federal Rule of Civil Procedure 19(a) “governs when joinder of a particular person is

compulsory."Gwartz v. Jefferson Mem’l Hosp. Ass'23 F.3d 1426, 1428 (8th Cir. 1994)There

are three independent situations in which this Court may find that a person or entibenuised

as a partyunder Rule 19(a)(1): (1) complete relief cannot be accorded among@pstities; (2)
prejudice to the absent person’s met; or (3) prejudice to an existing party from the absent
person’s claimed interested. R. Civ. P. 19(a)(1)(A), (B)(i), and (B)(ii5eealsoGwartz 23 F.3d

at 1428. The compulsoryjoinder analysis is “predicated on the policies of ‘avoiding migltip
litigation, providing the parties with complete and effective relief in a sindgienaand protecting
the absent person from the possible prejudicial effect of deciding the case wliout Lion

Petroleum of Mo., Inc. v. Millennium Super Stop, LLC, 467 F. Supp. 2d 953, 956 (E.D. Mo. 2006).

Federal Rule of Civil Procedure 20(a), on the other haddresses permissive joingdérat is,
when an absentee party may be joined in the suit. Rule 20(a) provides in pertinent part:

Persons . . . may be joined in one action as plaintiffs if:

2 Under Rule 19(a)(1), “[aberson who is subject to service of process and whose joinder would
not deprive the court of subjestatter jurisdictiohh must be joined as a required party to the suit if:
(A) in that person’s absence, t@eurt cannot accord complete relief among existing
parties; or
(B) that person claims an interest relating to the subject of the action and is so
situated that disposing of the action in the person’s absence may:
(i) as a practicaiatterimpair or impede the person’s ability to protect that
interest; or
(i) leave an existing party subject to a substantial risk of incurring double,
multiple, or otherwise inconsistent obligations because of the interest.

Fed. R. Civ. P. 19(a)(2).



(A) they assert any right to relief jointly, severalty in the alternative with respect to or
arising out of the same transaction, occurrence or series of transactions or
occurrences; and

(B) any question of law or fact oamon to all plaintiffs will arise in the action.

Persons . . . may be joined in one action as defendants if:

(A) Any right to relief is asserted against them jointly, severally, or in the aflieen
with respect to or arising out of the same transactionyrosmece or series of
transactions or occurrences; and

(B) Any question of law or fact common to all defendants will arise in the action.

Fed. R. Civ. P. 20(a).
The purpose of Rule 20 “is to promote trial convenience and expedite the final deternmhat

disputes thereby preventing multiple lawsuitgvosley v. General Motors Corp., 497 F.2d 1330,

1332 (8th Cir. 1974).

In its motion, BMO seeks to join the SDR as a party to this suit, howBNM&D, doesnot state
in what capacity itvould like to jointhe SDR. BMO states thathe SDR has an ongoing interest in
the Mount Washington Trusts, armbmplete relief may not be available without the SDRY it
“disclaims that[BMO] is asserting any affirmative claims against the SDR, except insofar as the
order and relief that BMO seeks on its petition for instructions would potentially adveasielgt
the SDR’s clamed interest.” (Doc. 98 at @ n.3). For its part, plaintiff Winner Road states that it
does not oppose BMOQO’s motion, but it does not state whether it intends to bring idamve
against the SDR(Doc. 99).

Rules 19 and 20 are for the joinder of parteea suit; that isplaintiffs or defendantsBMO has
not adequatelexplainedwhether it intends the SDR to be a plaintiff or a defendantother
words, t is unclearfrom therecordwhat claims, if any, would be brought against the SEHRIO
goes to great lengths to explain thstory of the SDR and what has occurred in prior and pending
litigation, but neitheBMO nor Winner Roadhas indicated that they have any claims, or intend to

amend their pleading to add claims, against the SDR.



BMO asserts that complete relief may be elusive in this suit without the joinder oDRe S
because the SDR may later challenge this Court’'s orders regarding the Mamnhduan Trusts.
While enforcement of any judgment in this case might be easier if the SDR were, gupigrnyents
in district courtsare enforceablagainst nosparties. SeeFed. R. Civ. P. 71. And the Court is
unaware of anyantrolling authority holding that the joinder rules may be used to join a person or
entity, with no claims in the suit, to facilitate enforcement of a judgnBRtO also asserts thdte
SDR hasclaimedin the Texas litigation that it has an interesthia assets of the Mount Washington
Truss. The SDR, however, has not moved to intervene in this suit, although itliswaglethis
litigation is pending. The fact that the SDR has represertfeat it hasan interest in the Mount
Washington Tustsand inthe outcome of this litigatiodoes notmake it a plaintiff or defendant to
this suit. Rules 19 and 20 are intended for the joinder of parties to a cause of action.

In the Court’s view, BMO has na@dequately explained in what capadite SDRwould ke
included in this suit should the Court grant BMO’s motion to join the SDie Court is left with
many basic, unanswered questions, chief amongst them: would the SDR be a ptaietiéindant,
and what claims, if any, would be asserted agaif?stTihe Court, therefore, will deny BMO’s
motionat this time The Court will, howeverallow BMO to file a new motion tgoin the SDRas a
party. Any such motion requesting tdhe joinder of the SDR as a party, howevenust be
accompaniedby a propose@mendedleading, clearly showing in what capaddiylO proposego
join the SDRin this suit. Furthermorethe motion shall be accompanied bsnamorandum of law,
in which BMO must provide the Court wijtinter alia,applicable authority regarding thendier of
an out-ofstate receivein federal court.

Also before the Court is a Joint Motion to StaAg Court’s Order referring this caseADR.
The parties represetihat any ADR undertaken without the participation of the SDR would be

unproductive. They ask that the Court stay the ADR Order until the joinder motion is ruled upon.



The Court will denythe motion to staywithout prejudice. As stated abgvBMO has not
adequately explained the capacity in which it seeks to join the SDR. The Caefgrihewill deny
the parties’ joint motion to stafDR. A Motion to Stay ADROrdermay be renewed if and when
the SDR is joineds a party in this suit.

Accordingly,

IT ISHEREBY ORDERED that DefendanBMO Harris Bank N.A.’smotion tojoin Jo Ann
Howard& Associates, P.C. in its capacity as Special Deputy Re¢@uesuant to Rule 19(a) or 20
of the Federal Rules of Civil ProceduseDENIED, without preudice. [Doc. 97]

IT ISFURTHER ORDERED that consistent with the terms of this Memorandum and Order,
BMO Harris Bank, N.A. shall have fifteen (15) days from the date of thimdd@ndum and Order
to file an amendednotion to joinJo Ann Howard & Associates, P.C. in its capacity as Special
Deputy Receiveras a party to this suit.

IT ISFURTHER ORDERED thatthe parties’ jointmotion tostay the Court'sOrder referring

this casdo ADR is DENIED without preudice. [Doc. 105]

Y g Sowr—

CHARLESA. SHAW
UNITED STATESDISTRICT JUDGE

Dated ths 16" day of May, 2018.



