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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF MISSOURI
EASTERN DIVISION

GARY TAYON, )
Plaintiff, ;
V. ; No0.4:16CV 1404DDN
NANCY A. BERRYHILL," ))
Acting Commissioner of Social Security, )
Defendant. ;
MEMORANDUM

This action is before the court for judicial review of the final decision of the
Commissioner of Social Security finding thatipkiff Gary Tayon is not disabled and,
thus, not entitled to Supplemental Security meo(“SSI”) under Title XVI of the Social
Security Act, 42 U.S.C. 883B1-1385. The parties havensented to the exercise of
plenary authority by the undersigned Unit8thtes Magistrate judge pursuant to 28
U.S.C. § 636(c). For the reasons sethfdyelow, the decision of the Commissioner is

affirmed.

l. BACKGROUND

Plaintiff was born on Jun23, 1970. (Tr. 1033). He kanade six applications for
Social Security benefits sita July 1999. (Tr. 238, 612 In October 2006, one was
granted, with an onset date of August 2004. (Tr. 238, 612).Plaintiff received SSI

benefits until April 2009, when his benefits weéeeminated because of his incarceration.
(Tr. 10, 143, 612).

! Nancy A. Berryhill is now te Acting Commissioner of Soci&@ecurity. Pursuant to
Federal Rule of Civil Procedure 25(d), MBerryhill is hereby substituted for Carolyn W.
Colvin as Acting Commissioner of Social Secuatyd as the defendant in this action. 42
U.S.C. § 405(g) (last sentence).
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Plaintiff filed the application for SSI at issue in this case on October 20, 2010,
alleging an onset date of August 10, 2004. {8%). Plaintiff claims that he is bi-polar,
schizophrenic, and borderlinecompetent, and that thesenditions limit his ability to
work. (Tr. 242). Plaintiff's applicationvas denied on December 21, 2010, and he
requested a hearing before an administeataw judge (“ALJ”). (Tr. 104-112). A
hearing was held in August 2011, whepkaintiff and a vocational expert (“VE”)
testified. (Tr. 58-77). A supplemental hegriwas held on May 2@013, with plaintiff
and the same VE testifying. (Tr. 35-57By decision dated May 30, 2013, the ALJ
found that plaintiff was not disabled under ®ecial Security Act. (Tr. 7-29). The ALJ
determined that plaintiff tained the residual functiohaapacity (“RFC”) to perform
jobs available in significant numigein the national economyd.

On May 1, 2014, the Appeals Council of the Social Security Administration
denied plaintiff's request for veew of the ALJ's deision. (Tr. 1-4). Plaintiff sought
judicial review of this final decision on de 30, 2014, and the reviewing court reversed
and remanded on May 28, 2015, for furtheevelopment of the record regarding
plaintiff's mental impairments. (Tr. 678-86%ee Tayon v. Colvin, 4:14 CV 1180 RLW
(Docs. 1, 30). On remand, an additionahrdvey was held before a second ALJ, in
January 2016. (Tr. 1012-1067Qn February 25, 2016, ths®cond ALJ also determined
that plaintiff is not disabled. (Tr. 608-B7 The Appeals Council declined to assume
jurisdiction, making the ALJ's decisiorafter remand the final decision of the
Commissioner to be reviewed in thisea (Tr. 602-05).

Plaintiff argues that theesond decision is not supportby substantial evidence.
Specifically, he asserts thatettALJ erred in according “littleweight to the opinion of
plaintiff's treating mental health counsel@gcording the opinion of plaintiff's treating
psychiatrist “limited” weight, and in failing to consider plaintiff's need for a structured
setting. (Doc. 17). Plaintiff asks that tA&J’'s decision be reversed and an award of

benefits entered or that the céseremanded for further evaluation.



A. Medical Recordand Evidentiary Hearing

Plaintiff reportedly began experiencipgychiatric symptoms requiring treatment
in 1995, when he was engageddrug abuse. (Tr. 360, 87468). He was hospitalized
for suicidal ideation and éated for polysubstance adaon in 1999. (Tr. 360).
Throughout 2005rad 2006, he received treatment fopdession, anxiety, and substance
abuse. (Tr. 377, 542-45). Hieating psychiatrist at that time, M. Asif Qaisrani, M.D.,
opined in June 2006 that plaintiff had a GlbBssessment of Functioning (“GAF") score
of 512 (Tr. 542-45).

In March 2009, plaintiff wa arrested on a charge miirchasing pseudoephedrine
with the knowledge it it would be used to manutace a controlled substance,
following which he underwent four competeneyaluations. (Tr. 358). First, in May
2009, forensic psychologist Gordon M. Zilben, Ph.D., performed a clinical interview.
(Tr. 358-63). Dr. Zilberman observed that ptéf had poor grooming, barely coherent
thought processes, elevatedad, and difficulty expressingriself. (Tr. 360). He noted
that plaintiff was sleeping very little, eatingoessively, and not fully compliant with his
prescribed medications. (Tr. 361). Drilb8rman diagnosed plaintiff with bipolar
affective disorder and a prior history of pinetamine, cocaine, and cannabis abuse. (Tr.
361).

Dr. Zilberman also administered objeetitests to assess plaintiff's intellectual
functioning. (Tr. 359-64). Plaintiff reportatiat he had learning problems in school,
repeated fourth grade, andodped out of school afterrth grade. (Tr. 359). Dr.
Zilberman administered the Wesler Adult Intelligence &le, Fourth Edition (“WAIS-

V"), and plaintiff received anQ score of 78, with subtestores ranging from 72 to 92.

2 A GAF score represents a clinician’s judgmh of an individual's overall ability to
function in social or occupational settingst nluding impairments due to physical or
environmental limitations. Diagnostic & Statistical Manual of Mental Disorders (4th
ed.) (DSM-1V) at 32. GAF scores of 31-40 iodie some impairment in reality testing or
communication or “major” impairment in sociat occupational functioning; scores of 41
to 50 reflect “serious” impairment in theedunctional areas; scores of 51-60 reflect
“moderate” impairment; and scores of 9170 indicate “mild” impairment.
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(Tr. 361). Plaintiff also took the WidBange Achievement TesEourth Edition, and
received scores in the sixth to tenth perndesitin the areas of word reading, sentence
comprehension, spelling, and math compatati (Tr. 361). Dr. Zilberman stated that
plaintiff's academic abilities appear to bethe below average range and that his present
intellectual abilities appear to e the borderline to low arage range of functioning.
(Tr. 361). Dr. Zilberma opined that it was ghly likely that because of plaintiff's
noncompliance with his medication regime, his poorly-controlled psychiatric symptoms
impeded his performance on the tests. @81-64). Based on these findings, Dr.
Zilberman opined that plaintiffs presembility to understand the nature and
consequences of theourt proceedings brought agairstn, as well as his ability to
properly assist his attorney, were substéigitimmpaired by his mental iliness, though it
was highly likely that plaintiff's psychiatrisymptoms would be much better controlled if
he were compliant with his medications. (Tr. 361-64).

In December 2009, Bruce Bger, M.D., and Jill R. Gnt, Psy.D., conducted a
second forensic evaluation of plaintiff in acdance with a second court order regarding
plaintiff's competency to stahtrial in his criminal case(Tr. 364-74). They conducted
several clinical interviews and behavioral ebstions. (Tr. 365)Drs. Berger and Grant
noted plaintiff had been fully complianwith his prescribed medications and his
symptoms appeared to be better controll¢@r. 367-69). They observed that plaintiff
occasionally exhibited restlesss, tangential speech, anffidulty focusing. (Tr. 368-
69, 372). However, some symptoms werdlatted to excessive caffeine consumption.
(Tr. 368, 372). They notedahplaintiff responded well teedirection and observed that
symptoms were heightened in new environments but cemieas they became more
familiar. (Tr. 368-69, 371-72 They diagnosed plaintifivith bipolar disorder and a
history of amphetamine abuaad assigned plaintiff a GAF @@ of 65, corresponding to
mild symptoms and limitations(Tr. 372). Drs. Berger arfdrant concluded that so long
as plaintiff remained compliant with hisedication regimen, heould be able to
maintain appropriate twms during the proceedings and wasnpetent to stand trial. (Tr.
372-74).



In February 2010, forensic psycholsigiRichard G. Sdag Ph.D., examined
plaintiff pursuant to his criminal defenseéamhey’s request for another evaluation of his
competency to stand trial. (Tr. 375-82).r. Bcott reviewed plaintiff's medical records
and conducted an interview wittefendant in jail. (Tr. &). Dr. Scott observed that
plaintiff had an unkempt apprance, distractibility, impairectasoning, tangential flow
of thought, poor insight, and fair judgment.r.(878-80). He opined that plaintiff's legal
insight and judgment were impaired by hisught disorder and plaintiff could not apply
his factual understanding of the legal procegsl in a rational maner. (Tr. 382). Dr.
Scott opined that plaintiff would not bable to communicate effectively with his
attorney, track evidence in court, or understand the natare@rsequences of the legal
proceedings against him. (Tr. 382).

In August 2010, plaintiff underwent a fourth forensic evaluation, again by Drs.
Grant and Berger. (Tr. 457-63J.hey observed that plaiffthad been largely compliant
with treatment and his symptoms had rexfesl well to medication, with no periods of
mania, hypomania, or depression. (Tr. 4862). Drs. Grant ahBerger found that
plaintiff's anxiety symptoms had impved and that he dweonstrated good
comprehension skills, positive moathd cooperative behavio(Tr. 460). He attended a
weekly competency restoration group andipgrated actively in the group and tried to
help other participants when they did novéanformation. (Tr. 460). He completed a
competency questionnaire caimting 25 items concerninggal terminology, roles of
courtroom personnel, and otHegal information, reading over the questionnaire quickly
and correctly answering all questions. r.(%60). Drs. Grant and Berger assigned
plaintiff a GAF score of 70 to 75, represagtimild to slight symptoms and limitations.
(Tr. 461). They opied that plaintiff had a good factuend rational understanding of his
case and could assist his attorney in the gnagpn of a defense(Tr. 462-63). They
concluded that plaintiff was able to maintappropriate focus during legal proceedings
if he remained compliant ithh prescribed medications, and that he was competent to
stand trial. (Tr. 462-63).



Following his release from federal cody in October 2010, plaintiff received
regular treatment from psychiatrist Jhanssveddy, M.D., monthly for one to two years
and then every two tthree months until 26. (Tr. 468-71, 48%00, 520-41, 885-96,
903-08, 945, 966, 993-95, 998). Dr. Vasireddygdiosed plaintiff with major depressive
disorder, mild; generalized anxiety dider; personality disorder, not otherwise
specified; and polysubstance dependeimcesmission. (Tr. 886, 966).

Throughout his five years of treatmenittwDr. Vasireddy, plaintiff occasionally
reported symptoms of low mood and isolatbehavior, but often told Dr. Vasireddy that
he was doing well on mechtions with good sleep anggetite. (Tr. 49288, 520, 523,
525, 526, 529, 533, 535, 537, 885-86, 882903, 906-07, 966, 970, 977, 989, 993-95,
998). Dr. Vasireddy observed plaintiff sometimes have a miid anxious, flat, or
depressed affect, but she also noted thaingiff demonstrated appropriate mood and
affect at many psychiat visits. (Tr. 468-71, 492-500, 6241, 885-96, 903-08, 945, 966,
993-95, 998). Plaintiff comstently exhibited pleasant, cooperative behavior and
adequate grooming and hygiene. (Tr. 468-4d89-500, 520-41885-96, 903-08, 945,
966, 993-95, 998). He occasionally demaatsin poor focus in kithought processes,
but on many other occasionsanifested goal-directesbr unremarkable thought
processes. (Tr. 468-71, 489-500, 520-485-86, 903-08, 945, 96893-95, 998). Dr.
Vasireddy repeatedly observed plaintiff dxhinormal thought content. (Tr. 468-71,
489-500, 520-41, 885-96, 903-08, 945, 98®3-95, 998). She geradly observed him to
exhibit fair insight and judgment, normpsychomotor activity, ear speech, and good
eye contact, with the absence of mood swimgsiety, or irritability at appointments.
(Tr. 468-71, 489-500, %241, 885-96, 903-08, 945, 966, 993-95, 998). Plaintiff reported
some recurrent symptoms of depressed maaodiety, amotivation, social withdrawal,
and poor memory, but deniel@pressive symptoms at other times. (Tr. 468-71, 489-500,
520-41, 885-96, 903-08, 94966, 993-95, 998). Whilender Dr. Vasireddy’'s care,
plaintiff remained on largelthe same medications, with only a few medication increases
or adjustments. (Tr. 468-7489-500, 520-41, 885-96, 903-0845, 966, 993-95, 998).
Throughout this period, Dr. Vasireddy dueently assigned a GAF score between 60 and
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70, assigning GAF scores in the 50 to 60 ramgenly two occasions(Tr. 470, 492-98,
520, 523, 525, 528, 529, 538, 886, 892-95, 903-07, 96870, 977, 989, 993-95, 998).

As part of plaintiff's treatment wittDr. Vasireddy, plaintiff also met with a
counselor, Gina Insalaco, M.A., L.P.C. (Trl147 At her first appointment with plaintiff
in October 2010, she ebrved that he had normal thougihocesses and orientation, but
that he had a flat affect, was unable @ydiocused and on tas&nd had poor memory
and judgment. (Tr. 475). INovember 2010, his mother reported that since his return
from prison, he had become much more sobial!now wants to go to stores and get out
of the house, where last yds would not leave his bedmd’ (Tr. 504). Ms. Insalaco’s
treatment notes primarily discuss plaintiféating habits and sadichoices. (Tr. 501-
04).

In December 2011, Ms. Insao opined thatplaintiff had experienced social
decompensation over the past year, hasatgisocial anxiety, cannot communicate
effectively in a public environment, andshhelow average intellectual function. (Tr.
516). She opined that in a public settingimptiff would feel highly anxious and may get
easily frustrated or have difficulty compretieng instructions, conversing, and staying
on topic. (Tr. 516). Ms. Insalaco also mgd that plaintiff needs assistance with
remembering to take his medications in @ppiate dosages. (Tr. 516). She noted that
plaintiff purposely avoided family members and isolated himself and she assigned
plaintiff GAF scores of 45-55. (Tr. 516).

Plaintiff continued to see Ms. Insalattwough the year 2013(Tr. 548-66). In
June 2012, Ms. Insalaco ndtéhat plaintiff was depressed and staying at home more.
(Tr. 560). In November 2012, she notedttplaintiff had fragmented conversation and
switched topics quickly. (Tr. 554). In Jawy 2013, she dderved that plaintiff had a
flat, depressed mood, fragmented ideas, a pelbiconcept, and a poor memory, though
he also had a normal appearenhad normal thought conteand was oriented to time,
place, and person. (Tr. 552). Ms. Insalapmned that plaintiff has ongoing depression
and anxiety and isolates himssdtfcially. (Tr. 553).



From January to December 2014, piiffirsaw counselor Norinee Thomas, M.A.,
P.L.P.C. (Tr. 960-1009). IQdanuary 2014, she observdtht plaintiff had normal
appearance, orientation, ampdychomotor activity, but plaiiff reported that he felt
“terrible” and “suicidal,” he could not remembthings, and he darouble getting along
with others. (Tr. 1004). IMarch 2014, Ms. Thomas notedatlplaintiff was talking to
his neighbor about hithoughts. (Tr. 996). From June December 2014, Ms. Thomas
recorded no significanchanges in plaintiffs mentdiealth. (Tr. 961, 968, 975, 982,
987). In December 2014, M§homas performea behavioral health assessment of
plaintiff and opined that he had appr@te mood, hypersomniao hallucinations or
delusions, no phobias, appropriate thougttdcess and contengppropriate grooming
and dress, appropriate psychomotor actiwdiypropriate speech and affect, appropriate
orientation, and appropriate concentratibnt that he had a remote memory deficit,
impaired judgment, and limited insight. (P58-59). She assigned plaintiff a GAF score
of 47. (Tr. 960).

In March 2015, Dr. Vasireddgpined that plaintiff doesot have any restrictions
and does not neathy assistance with respeco activities of dailyliving. (Tr. 894). She
noted he has a learning diddap and mild deficiencies otoncentration and attention
span: that he can understand simplestructions but has difficulty sustaining
concentration and persistence in task€lr. 894). She also oped that plaintiff's
learning disability can sometimes cause ditfies in maintaining social functioning, and
he has minor problems interacting sociallyl adapting to his environment. (Tr. 894).
Dr. Vasireddy observed thatgphtiff has not had a job for more than two years and has
not been employed since 2009Tr. 894). Throughout her treatment of plaintiff, she
occasionally assigned him GAF scores ofté®5 (Tr. 470, 886892), indicative of
moderate to serious symptoms and limitatidmg,more frequently gave him scores of 60
to 70, corresponding to milt moderate symptoms and limitations. (Tr. 492-94, 496,
520, 523-25, 528-29, 531-3537, 893, 895, 903-0B66, 993, 995).

State agency psychological consultanitié.. Allen, Ph.D., after reviewing the

available evidence oftcord in March 2015, aped that plaintiff ha mild limitations in
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his activities of daily living and moderateniitations with respect to social functioning
and maintaining concémation, persistence, or pace(Tr. 700-12). He opined that
plaintiff is moderately limited in his diiies to understand, remember, and carry out
detailed instructions; has moderate limiag with respect tacompleting a normal
workday and workweek and performing at a ¢stest pace; and is moderately limited in
interacting appropriatelyith the general public, accepg instructions, and responding
appropriately to criticism from supervisors dnanges in a work setting. (Tr. 704-05,
709). Dr. Allen conalded plaintiff is capabl of performing simple, repetitive tasks that
do not require routine interaction with the gedgublic and that he can understand, use
his memory, focus, sustain attention, anthtee with others in a manner sufficient to
adjust to simplesote occupational aiwity. (Tr. 708-12).

In September 2015, plaintiff reced another psychological consultative
examination by Summer Doldinson, Psy.D. (Tr. 855-63)During this examination,
plaintiff took the WAIS-IV andreceived an IQ score of 74ijth subtest scores ranging
from 71 to 84. (Tr. 857-58)Dr. Johnson also administerdte Wechsler Memory Scale-
Fourth Edition, and plaintiff received scores in the extremely toworderline range.
(Tr. 858). On the Trail Makindest, which tests executiverttioning, plaintiff received
scores within the normal lins. (Tr. 858). In her clical interview, Dr. Johnson
observed that plaintiff demonated fair insight and judgmg fair concentration, good
persistence, and a moderately fast pace. 8%, 859). Plaintiff reported that he cooks,
helps with household chores, agmks grocery shopping. (Tr. 859).

Dr. Johnson diagnosed piéiff with major neurocogitive disorder of unknown
etiology. (Tr. 859). She aped that plaintiff has memg impairment and slight
cognitive deficiencies, which rka him mildly limited in hs abilities to make judgments
on simple work-related decisions and to erstiand, remember, and carry out simple
instructions. (Tr. 861). Dr. Johnson further aarthat plaintiff has mild limitations with
respect to interacting appropedy with supervisors, cowoeks, and the public, and to
responding appropriateko usual work situgons and changes inrautine work setting.

(Tr. 861-62). She opined that plaintiff has moderate limitations in his abilities to
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understand, remember, and carry out comjhestructions and in his ability to make
judgments on complex work-related decisions. (Tr. 861).

In January 2016, ey M. Kravitz, Psy.D., an imp#ial medical expert, reviewed
the medical evidence of recoahd opined at the January ZQ16 hearing that plaintiff
would be limited to performing simple, routine, repetitiverkvtasks. (Tr.1021). Dr.
Kravitz opined that due tglaintiffs combination of psychiatric and cognitive
impairments, he would not be able to perfaletailed or complex taskshouldvork in a
setting with few social demands, should beitiah to incidental comict with the public,
and should not work in a setting requiringzatved or complicatednteraction with
others. (Tr. 1021). He alsipined that plaintifishould not work ira setting with strict
production quotas, high or urgalictable levels of work dss, or frequent changes in
work routine. (Tr. 1021). D Kravitz opined that plaintifinay have difficulty sustaining
concentration and persistence but nonef®lretains the abilityo perform simple,
routine, rote tasks. (Tr. 1021-32). Dr. Kravitz opined that plaintiff would be able to
engage in sustained work activity for digiours per day on a regular and continuing
basis within the parameters tfese limitations. (Tr. 102123. Dr. Kravitz opined that
plaintiff's extremely low scores on th&/MS-IV would be indcative of profound
memory impairment or dementia and of some who could not bkeft alone, and these
scores are not consistent with the otletidence of record regarding claimant's
functioning, including his perfonance on other tests and daily activities. (Tr. 1025-
32).

In addition, a vocational expert tegd at the January 7, 2016 hearing that a
person of plaintiff's age, daication, work experiencend residual functional capacity
would be able to perform the requirement®odupations like kitchehelper/dishwasher,
hand packager, and laundry worker. (Tr. 20687). The VE testiéd that these jobs
exist in significant numberin the national economy.

Throughout the relevant time periodaipkiff reported a variety of activities of

daily living, including cookig, going out alone, caringfothers, doing many household
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chores, grocery shopping, walking placessmspng time with neigbors, and playing
card and dice games. (Tr. 43-49, B39-521, 526, 548, 830, 1039-51).

B. ALJ'’s Decision
On remand, the ALJ founthat plaintiff had not engged in substantial gainful

activity since his alleged onset date. (Tr.)61KMle also found that plaintiff suffers from
the severe impairments of anterior cruciaggament tear of the ght knee; obesity; major
depressive disorder; schizophrenia; genezdlianxiety disorderpersonality disorder;
major neurocognitive disorder; learningsalility; and polysubahce dependence in
remission. (Tr. 614-16). However, the ALdncluded that none of these impairments,
individually or in combination, met orequaled an impairment listed in the
Commissioner’s regulations. (Tr. 616-20).

The ALJ determined thaplaintiff's impairments |& him with the RFC to
“perform medium work as defed in 20 C.F.R. 416.967(c)éxcept that he can lift no
more than 50 pounds occasitipacan lift and carry no moréhan 25 pounds frequently,
must avoid all exposure to chemicals andandous machinery, Ignited to occupations
that do not require complexritten or frequent verbal commication, is limited to work
involving one- or two-step $ks; must work ira low-stress job (one where no decision-
making is required, with no changes in thierk setting and no production pace work),
cannot tolerate interactionitiv the public, and is limited tonly occasional interaction
with coworkers, wth no tandem tasks. {1620). In making thisletermination, the ALJ
considered the objective medi@lidence in the record, opam evidence, and plaintiff’s
allegations and testimonyTr. 620-36).

Plaintiff and his representative agreed atltearing that plaintiff would be able to
meet the exertional demands of medium waikich the ALJ found to be consistent with
the objective medical evidencdTr. 621, 1040, 1050-51)However, the ALJ reasoned
that the objective medical evidence did not substantiate piaimtiegations with regard
to his mental impairments. The ALJ gave littteight to plaintiff’'s extremely low scores

on the WMS-1V, relying on the testimony ofetimpartial medical expert and noting that
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these scores were inconsistent with the I8//, the Trail Making Test, plaintiff's
psychiatric treatment notes, and his actisitief daily living. The ALJ noted that
although plaintiff has beenatinosed with a learning disabiliand has testified he needs

a pillbox set up by someone elgetake his medications ampriately, the record also
shows that plaintiff is abl® cook meals, do many household chores, grocery shop, walk
places, go out alone, play daand dice games, and cd his grandchildren and
grandmother.

The ALJ gave great weight to the opiniof Dr. Larry M. Kravitz, Psy.D., the
impartial medical expert whoggfied at the supplemental hearing, because it is generally
consistent with and gported by the objective medicaliéence of record, comports with
plaintiff's fairly routine and conservative treatment history since the application date, and
was informed by thorough review of almo$it@ the medical evidere of record. (Tr.
624-25). The ALJ notethat although Dr. Kratz did not treat oexamine plaintiff, he
provided a thorough explanation for his opinioithweferences to specific findings in the
medical records. The ALJ alsibserved that Dr. Kravithas specialized knowledge of
the disability program and evaluations, ashlas served as an impartial medical expert
for the Social Security Admistration for 30 years.

The ALJ gave limited weight to the opons of Dr. Jhansi Vasireddy, M.D.,
plaintiff's treating psychiatrist. (Tr. 625)Although the ALJrecognized thathe opinion
of a treating physician is ordinarily to bevgn substantial or comtlling weight, he noted
the opinion may be discounted if it is inc@tent with the evidere, unsupported by the
evidence, or conclusory.ld). The ALJ found Dr. Vasiregts opinion to be somewhat
internally inconsistent, “as h@pinion that [plaintiff] hasio limitations with respect to
performing activities of daily limg conflicts with her opimn that he has difficulty
sustaining concentration andrpistence on tasks, which would presumably apply to tasks
like the daily activities of cooking and doingusehold chores.” (T 626). The ALJ did
not see any significant abnormal findingd concentration, attention, or thought
processes in Dr. Vasireddy’s treatment ndted would support her opinion regarding

plaintiff's difficulty sustaining concemation and persistence in taskdd., The ALJ
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also observed that Dr. Vasireddy providbtile explanation or citation to specific
objective findings in supporbf her opinion ad improperly relied on plaintiff's
vocational background in evaluagi his functional limitations. 1d.). Finally, the ALJ
noted that the GAF scores Dr. Vasireddy gissd considered psychosocial stressors like
legal and financial problems, which aneot appropriately factored into RFC
determinations. I¢.).

The ALJ also gave limited weight toetlopinion of Summer D. Johnson, Psy.D., a
psychological onsultative examiner, because he fbuhe evidence of record does not
support the extreme interpersonal restrictiangculated in her opinion. (Tr. 626-27).
The ALJ discounted Dr. Johnson's opiniorcdugse it is based @aone-time examination
of plaintiff, and Dr. Johnson didot review any of @intiff's prior medical records before
examining him or rendering her opinion. r(626-27). The ALJ ab found her opinion
failed to consider the effectof plaintiff's anxiety andpersonality disorders and was
therefore not comprehensive.

The ALJ gave limited weight to the iopn Keith L. Allen, Ph.D., the state
agency consultant. (Tr. 627). He found DHeA’s opinion to be “fairly consistent” with
the objective medical eviden@nd “generally consistentith plaintiff's activities of
daily living, but noted that Dr. Allen’s opion was based upon review of only a limited
portion of the evidence of record, was not infedrby analysis oflaof the evidence of
record, and only referenced dieal records from 2014. EhALJ determined that Dr.
Allen’s opinion was therefore less probativedetermining plaintiffs RFC during the
entire period of alleged disability. (Tr. 627).

The ALJ also gave little wght to the opinions of @a Insalaco, M.A., L.P.C.,
plaintiff's counselor, becausghe is not an acceptable medical source and he found her
opinions to be inconsistent with pla&ifis contemporaneous treatment notes and
treatment history. (Tr. 6228). The ALJ gave little weigho the opinions of another of
plaintiff's counselors, Noriee Thomas, M.A., P.L.P.C. (T630). The oly opinions
Ms. Thomas provided were GAge€ores of 49 and 47, irditing serious symptoms and

limitations. The ALJ discounted these scdresause GAF scores by themselves “are not
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standardized or based on notiva data, do not predict progne®r treatment outcomes,
do not directly correlate tthe severity requirements in mental disorder listings or any
specific functional limitations, and do not repes specific objectie findings.” (Tr.
630). The ALJ also noteddhMs. Thomas improperly cadgred economic problems in
assigning the GAF scores. He observed shatis not an acceptable medical source and
had a fairly brief treating fationship with plaintiff.

The ALJ gave little weight to the opomns of examining fieensic psychologists
Gordon M. Zilberman, PDB., and Richard G. Scott, Ph.D. (Tr. 628). He observed that
their opinions preceded the application dat®ofober 20, 2010, and discussed plaintiff's
ability to understand his legal situation arsgiat in his own deferswith no opinion on
the expected duration of plaiffi's competency or lack #reof. (Tr. 629). The ALJ
noted that their opinions did ndiscuss plaintiff's abilities tperform basic mental work
activities and were therefore not probativagsessing plaintiff's RFC. (Tr. 629).

The ALJ similarly discoumrtd the opinions of Bruc8erger, M.D., and Jill R.
Grant, Psy.D., who also performed forensic evaluations of plaintiff. (Tr. 629-30). Drs.
Berger and Grant evaluated piff’'s competency to stand trial in his criminal case prior
to plaintiff's application date, and he foutius limited scope to diinish the probative
value of the opinions in evaluating plaintiffRFC. (Tr. 630). The opinions do not
describe any specific functional limitations or abilities.

Finally, the ALJ gave little weight to ¢hopinion of M. Asif Qaisrani, M.D.,
plaintiff’s prior treating psychiatrist, whicloasisted of a GAF scodd 51 given in 2006.
(Tr. 631). This opinion predes plaintiff's application by several years, and the GAF
score alone does not articulate any spetufirctional limitations or abilities and relies on
the consideration of improper factors. TAle] found it was not mbative for assessing
plaintiff's RFC as of the alleged ped of disability.

At Step Five, the ALJ relee on the testimony of the VI find that there were
jobs in significant numbers in the natiordonomy that a person with plaintiffs RFC
and age, education, and warkperience could perform. (T636-37). Accordingly, the
ALJ concluded that plaintiff was not disableldL
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Il. DISCUSSION

Plaintiff argues that the ALJ erred atcording “little” weight to the opinion of

plaintiff's treating mental health counselor,ancording the opinion of plaintiff's treating
psychiatrist “limited” weight and in failing to consideplaintiff's structured setting

requirements. (Doc. 17). The court disagrees.

A. General Legal Principles

In reviewing the denial odbocial Security disability befits, the court’s role is to
determine whether the Commissioner's fagh comply with tk relevant legal
requirements and are supported by substaewidence in the record as a wholBate-
Fires v. Astrue, 564 F.3d 935, 942 (8tGir. 2009). “Substantiadvidence is less than a
preponderance, but is enough that a reddemaind would find it adequate to support
the Commissioner’s conclusionlt. In determining whether ¢hevidence is substantial,
the court considers evidence that both sugpard detracts from the Commissioner’s
decision. Id. As long as substantial evidencepparts the decision, the court may not
reverse it merely because sulbsi@ evidence exists in thecord that would support a
contrary outcome or because the couruldochave decided thease differently. See
Johnson v. Astrue, 628 F.3d 991, 992 (8th Cir. 2011).

To be entitled to disabilitpenefits, a claimant mustqwe that he is unable to
perform any substantial gaidfactivity due to a medicallydeterminable physical or
mental impairment that wouldither result in death or wih has lasted or could be
expected to last for at least twelventinuous months. 42 U.S.C. 88 423(a)(1)(D),
(d)(1)(A); Pate-Fires, 564 F.3d at 942. A five-stegulatory framework is used to
determine whether an individual dssabled. 20 CFR 8§ 404.1520(a)(4ge also Pate-
Fires, 564 F.3d at 942 (describing the five-step process).

Steps One through Three require thencknt to prove (1) hés not currently
engaged in substantial gainful activity, (2) sidfers from a severe impairment, and (3)

his severe impairment(s) meets or dgua listed impairmat. 20 C.F.R. §
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416.920(a)(4)()-(iii). If the claimant doesot suffer from a listed impairment or its
equivalent, the Commissioner’'s analysis proseto Steps Four and Five. Step Four
requires the Commissioner to consider whethe claimant retains the RFC to perform
his past relevant work (PRW)Id. at § 416.920(a)(4)(iv). The @imant bears the burden
of demonstrating he is no longable to return to his PRWPate-Fires, 564 F.3d at 942.

If the Commissioner determindéise claimant cannot return to PRW, the burden shifts to
the Commissioner at Step Fivesioow that the claimant réta the RFC to perform other
work that exists in significanhumbers in the national economyid.; 20 C.F.R. §
416.920(a)(4)(v).

B. Evaluation of Opinions

An ALJ must give good reasons for the gigihe or she assigns to the opinions in
the record.Andrewsv. Colvin, 791 F.3d 923, 928 (8th Cir. 2015yactors for evaluating
opinion evidence include the relationshipvioeen a treating source and the claimant,
including the length, nature, and extent oamnation; the degre® which the source
presents an explanation and evidence to stigmoopinion; how cornstent the opinion is
with the record as a whole; and tin@ining and expertise of the sourcge 20 C.F.R. 8
416.927; SSR 06-3p.

In this case, the ALJ gave “little weighib the majority of the opinions in the
record, including those of plaintiff's counseel Gina Insalaco, and plaintiff's treating
physician, Dr. Jhansi Vasireddy. Plaintifjaes that the ALJ erred in discounting their
opinions.

As to Ms. Insalaco, plaintiff argues thagr opinion should be considered that of
an acceptable medical source because hdamntesd was overseen by Dr. Vasireddy. Ms.
Insalaco began treatment of plaintiff tte recommendation of Dr. Vasireddy, and
plaintiff saw the counselor and the psychiataista “treating team.{Doc. 17 at 4). Dr.
Vasireddy provided medication management and Ms. Insalaco provided hour-long mental
treatment sessionslid(). Dr. Vasireddy and Ms. Insalaco work at the same facility and

often saw the plaintiff on the same dayld.), Accordingly, plaitiff argues that Ms.
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Insalaco’s opinions should be given tieg-source status, because her work was
overseen by an acceptable medical source.

However, even if the ALJ had considerdts. Insalaco to be an acceptable
medical source, the ALJ discounted her opirfmmlegally acceptable reasons other than
her status. The ALJ found dm to be internally incorsent and not supported by
plaintiff's contemporaneous pdyatric treatment notes oretment history. (Tr. 628).
The ALJ did acknowledge that MBisalaco had a treating retaship with plaintiff, but
there is no indication the ALJ would have giwke opinion any additional weight even if
he had considered her to be an atalele medical source. (Tr. 627-28).

As for Dr. Vasireddy, plaintiff argues ah the ALJ shoulchave afforded Dr.
Vasireddy’s opinion more weiglds plaintiff's treating psychtrist. (Doc. 17 at 4-7).
Treating physicians are generally able to pilevihe most “detailed, longitudinal picture”
of the nature of a plaintiff's impairmengnd are therefore gendlyaentitled to greater
weight. 20 C.F.R. § 416.927(d)(2); 56 F&kg. 36,932, 36,935 (Aug. 1, 1991) This
entitlement is subject to some exceptionsyéner: a treating physician’s opinion “may
be discounted or entirely stegarded where other medieslsessments are supported by
better or more thorough medical evidencé&ndrews v. Colvin, 791 F.3d 923, 928 (8th
Cir. 2015) (citations omitted). Similarly, wh a treating source’s examination notes are
inconsistent with his or meown opinion, the ALJ may decline to give that source
controlling weight. Hacker v. Barnhart, 459 F.3d 934, 93{8th Cir. 2006).

Plaintiff argues that Dr. Vesireddy’'s oon is internally consistent and supported
by the medical evidence. More specifically, plaintiff asserts that Dr. Vasireddy’s opinion
that he has no limitations in activities ofilgdiving does not corict with her opinion
that he has difficulty sustaining concexiion and persistence on tasks, because the
ability of plaintiff to performactivities of daily living does riaeflect the quality of the
activities being performed. #&htiff argues that the activiseof daily living he does
perform — basic, occasional cleaning; basickaaog; and helping witlthores after being
told to — are not indicative of an ability teork full-time. Whilethe ALJ does qualify

this reasoning by noting that the opinioroidy “somewhat” internally inconsistent, the
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court agrees with plaintiff. A person can be capable of completing certain activities of
daily living without limitation but still have fid difficulties sustaining concentration and
persistence in certain tasks. This is noirsmnsistent that it warrants discounting the
opinion of a psychiatrist who met with phaiff 6-12 times a year for over five years.

Plaintiff also asserts that Dr. Seeddy’s opinion regarding plaintiff's
concentration and persistence is, contrarfh&oALJ’s decision, suppted by the record
and her treatment notes. The ALJ conctudeat “Dr. Vasireddy’s opinion is fairly
consistent with the objectiviendings reflected in her treatment notes of the claimant,
although her treatment notes do not doeuat significant abnormal findings of
concentration, attention, athought processes that wdufully support her opinion
regarding the claimant’s difficulty sustainirgpncentration and pessence in tasks.”
(Tr. 626). Plaintiff argues that the treatrhetes document the abnormal finding of
akathisia, which is a feeling afiner restlessness that plaintiff reported as a side effect of
his medication. (Tr. 493, 496, 524, 885, 8885, 903, 904, 905, 970, 989, 993, 995, and
998) (describing findings of “mild akath&si but also findings that plaintiff's thought
process is goal-directed).

The court is not persuaded that Dr. Vaddy’s opinion that plaintiff had “mild”
limitations in concentration and persistence requires “saanfi’ abnormal findings, and
the ALJ’s decision to the contrary is notpported by substanti@vidence. The ALJ
provided several additional reasons for disdang Dr. Vasireddy’s opinion — it provides
little explanation, it includes natation to specific objectivendings, and it considers the
inappropriate factor of plaintiff's vocationbhckground — but thesee all insufficient to
discount treating physician Dr. Vasireddy’s apmentirely, especially when there are no
other medical assessments by examining sources to which the ALJ gave any credit. (Tr.
676); see Andrews, 791 F.3d at 928 (holding an ALmay discount a treating source’s
opinion when other medical assessments sangported by better or more thorough
evidence)see also Neviand v. Apfel, 204 F.3d 853, 858 (8th IC2000) (“The opinions of
doctors who have not examined the claimardinarily do notconstitute substantial

evidence on theecord as a whole.”). The only scarto whom the ALJ gave great
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weight, impartial expert Dr. Kravitz, considerplintiff to have moderate restrictions in
concentration, pace, and persistencer. {(D21). The medicadvidence supports Dr.

Vasireddy’s and Dr. Kravitz’ opinions that pléffhas limitations in this regard, and the
record contains no evidence to the contraAccordingly, the ALJ erred in giving Dr.

Vasireddy’s opinion on this matter limited weight.

However, although the ALJ discountBud. Vasireddy’s opinion, the ALJ's RFC
determination reflects restrictions equal or greater to the ones Dr. Vasireddy
recommended. Dr. Vasireddy opined thatmiléi needs no restrictions in and does not
require assistance with daily activities of livingTr. 894). She alsopined that he has
mild deficiencies of concentration andtemtion span: he camnderstand simple
instructions, but has difficulty sustaining cen¢ration and persistence in tasks. She
noted he has minor problems in maintagn social functioning and adapting to his
environment. The ALJ's RFC determinatiorcempasses each of these limitations. The
ALJ limited plaintiff to occupations thado not require complex written or frequent
verbal communication, worknvolving one- or two-step $#ts, a low-stress job (one
where no decision-making is requiredjttwno changes in th work setting and no
production pace work), no interaction withetpublic, only occasiohanteraction with
coworkers, and no tandetasks. (Tr. 620).

Accordingly, even thoughhe ALJ only gave Dr. Vasireddy’s opinion limited
weight, his RFC determination is consistemith Dr. Vasireddy’s opinion. In other
words, if the ALJ had given the opinion maveight or even controlling weight, it would
not have impacted the RFC daténation in an outcome-detainative way. If there is
no indication that an ALJ wouldave decided differently abseant error, that error by the
ALJ is harmless.Van Vickle v. Astrue, 539 F.3d 825, 830-31 (8th Cir. 2008¢e also
Renfrow v. Astrue, 496 F.3d 918, 921 (8th €i2007) (holding that aALJ’s failure to ask
a VE about possible conflicts between his testimony an®ittteonary of Occupational

Titleswas harmless, because no suzhflict appeared to exist).
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C. Determination of Plaintiffs RFC

Plaintiff also argues #t the ALJ failed to conset a structured setting in
determining his RFC. (Doc. 17 at 7-9)he Commissioner’s Listing of Impairments
states that an individual's #iby to complete tasks in higplstructured or supportive
settings does not necessarily demonstrataliigy to complete taskin the context of
regular employment. 20 C.F.R. Part 4@ybpart P, App’x 1, § 12.00(C)(6). The
regulations provide that in these cases, @ommissioner must consider “the kind and
extent of supports you receive, the charasties of any structured setting in which you
spend your time, and the effects of any treatmeid.”at § 12.00(D). This requirement
applies to the Commissioner’'s determinatadrwhether plaintiff'simpairments meet a
Listing, at Step Two. Plaintiff argues that the ALJ s should have considered this
factor in determining platiff's RFC at Step Four.

At Step Two, the ALJ xplicitly determined that # evidence did not show
plaintiff had “the highly supportive living amgement contemplated in the [paragraph C]
criteria.” (Tr. 619). The Al recognized and considered the support and structure
plaintiff received from his family and soniealthcare providergnd the ALJ discussed
related evidence in his decision: testimong éreatment notes regarding what supports,
if any, plaintiff needed for taking pregotion medications appropriately (Tr. 262-72,
492, 501-03, 516, 617, 83@®86, 913-14, 960); testwny that he needed some
encouragement to do householtbres and could count aige but not otherwise handle
his finances (Tr. 262-72, 61828-38); reports of plaintiff'slifficulty getting along with
others and a tendency to isolate himself. @62-72, 465-77, 489-512, 519-601, 617,
828-38, 884-918); and evidence that himifg members provided social and mental
support. (Tr. 37-50, 262-7265-77, 489-512, 519-601, 618, 828-38, 884-918, 943-
1011, 1035-39, 1041-61). The Alnoted that plaintiff had ndieen unable to care for
himself and had not needed tediin an assistive facility(Tr. 618). TheALJ considered
the support plaintiff receives but concludttht plaintiff's imparments do not meet a
listing under the “paragraph B” criteriagtause he has only moderate difficulties in

activities of daily living and in social functiamg, not marked resttions, and because he
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has not had any episode of decompensation. 6(7-18). With regard to “paragraph C”
criteria, and again considering the supposirglff receives, the ALJ determined that
plaintiff's impairments do not meet a listingecause plaintiff lrmhad no documented
episodes of decompensation, & no evidence a changephaintiff's environment or
mental demands would cause decompensatind,there is no evidence plaintiff has a
complete inability to functin independently dside his home. (Tr. 617-19).

The ALJ thoroughly considered theupport plaintiff receives from family
members and from medication, and decide®btap Two that his impairments do not
meet a listing. To the extent plaintiffgares the ALJ failed to consider plaintiff's
structural support requiremerds Step Four, this argumestwithout merit for the same
reasons: the ALJ discussed the same evidendetermining how much plaintiff can do
despite his limitations, and theisesubstantial evidence the record supporting his RFC
determination. (Tr. 620, 624-3632-36).

.  CONCLUSION

For the reasons set forth above, thelfaecision of the Commissioner of Social

Security is affirmed. An approprealudgment Order is issued herewith.

/S/ DadiD. Noce
UNITED STATES MAGISTRATE JUDGE

Signed on February 8, 2018.
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