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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF MISSOURI
EASTERNDIVISION

ANDREW GAY, )
Plaintiff, ))
VS. )) Case No. 4:16-cv-01469-AGF
ALLIANT CREDIT UNION, ;
Defendant. : )

MEMORANDUM AND ORDER

This matter is before the Court on the motion (Doc. No. 8) of Defendant Alliant
Credit Union to dismiss Plaintiff's complairfgr failure to state a claim under Federal
Rule of Civil Procedure 12§6). For the reasons set forth below, the Court will grant
Defendant’s motion.

BACKGROUND

Plaintiff's complaint seekeelief for the sinking of hi®oat. According to the
complaint, on July 2000, Plaintiff executed a “Prefed Mortgage of Vessel” (the
“mortgage”) with respect to siboat in the amount of $1480 in favor of Defendant,

and on November 25, 2002, Plaintiff execuéddche of credit in tB amount of $177,000,
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secured by the boat, alsofavor of Defendant. The terms of the mortgage provide that
Plaintiff must maintairinsurance for the boat(Doc. No. 4-1 at 5.)

On September 2, 2014, after Plaintdfled to make payments on his loan,
Defendant issued an “Order to Repossedisgcting its agents, PAR North America and
Atlas Creditor Services, tepossess the boat and, upon repossession, to upload
photographs of the boat to the PAR webski®wever, three days later, before Defendant
took possession of the boat, Plaintiff deethbankruptcy. In a September 5, 2014
Statement of Financial Affaifded in the bankruptcy courBlaintiff declared that none
of his property had been repossessed breditor within the preceding yedn re
Andrew GayCase No. 14-47084-705, Doc. No. 1 at 34 (Bankr. E.D. Mo. Nov. 7, 2014).

On September 8, 2014, Defendant sentfaa letter stating that Defendant took
possession of the boat on September 4, 2044 fendant intended to dispose of the
boat at a private sale after September 18, 2844 that the boat was currently located at
the office of Defendant’s agent, Atlas Credi8ervices in Joplin, Missouri. But this
letter was plainly inaccurate, as Plaintiff admits in his complaint that the boat remained,
at all relevant times, at Plaiff’'s residence in St. Charlebissouri, docked on the water.

Plaintiff alleges that Defendant spoke whtlaintiff by telephone oan unspecified date

! The mortgage, which is attachedhe complaint, lists United Airlines

Employees’ Credit Union as the creditor, but adew to the complaty Defendant is the
successor in interest that entity.

2 On a motion to dismiss, the Court may édasexhibits attachetb the complaint,

as well as materials that are part of thelijpulecord and materialthat are “necessarily
embraced by the pleadingsGreenman v. Jessern87 F.3d 882, 887 (8th Cir. 2015).



and indicated that “it would take possessiothefboat at [Plaintiff's] residence,” and
that in September 2014, Deftant dispatched aagent to secure possession of the boat
but did not ultimately removtihe boat from Plaintiff's resiagee. (Doc. No. 4 at 2.)

On October 9, 2014, Defendant filadnotion for relief from the automatic
bankruptcy stay in the bankruptcy court, in order to allow it to enforce its right to
repossess the boat. The bankruptcy coanitgd Defendant’'s motion on November 7,
2014, holding that Defendant “may erde its rights against [the boat]lh re Andrew
Gay, Case No. 14-470840%, Doc. No. 16.

Plaintiff did not take actions to winiee the boat and did not renew his insurance
policy for the bodtbecause Defendant “representeat ihtook possession of the boat on
September 4, 2014 and because [Plaintiffieved that Defendawas going to remove
[the boat] from [Plaintiff's] property in Septdyar 2014.” (Doc. No. 4 at 4.) At some
point “during the winter of 2014-2015,”¢hboat began to take on water. Plaintiff
notified Defendant that the boat was takargwater and that Defendant “needed to
remove the boat from [Plaintiff's] residencebut Defendant failed to remove the boat,
and the boat eventualsank in March 2015ld. at 3.

On or about August 11, 28, Defendant issued tod#tiff a “Satisfaction of
Mortgage” and a letter certifying that Defenddms no security intest in the boat.”

(Doc. No. 4-5.) The boas currently underwater at Plaintiff's residence.

®  Plaintiff does not allege the date oniathhe allowed his insurance policy to expire.

*  Plaintiff does not allege thetdaon which he so notified Defendant.
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Plaintiff filed his complaint in state cauwsn August 3, 201@sserting promissory
estoppel, violation of the Uniforr@ommercial Code (“UCC"), negligent
misrepresentation, and trespass claims, @lingy out of Defendant’s statements that it
would repossess the boat, Plaintiff's failure #adter to winterize or insure the boat, and
Defendant’s failure to remoube boat from Plaintiff's residee before the boat took on
water and sank. Plaintiff seeks compensa#my punitive damages, attorney’s fees, and
specific performance by Defendantreose and remove the boat.

Defendant removed the case to th@i@, invoking the Court’s diversity
jurisdiction on the basis th#te parties are citizens offidirent states, and that the
amount in controversy exceeds the juriidital minimum because the boat was worth
“at least $55,850” prior to sinking, the costréase and remove the boat is unknown but
likely high, and Plaitiff also seeks punitive damas and attorneys’ fees.

In its motion to dismiss, Defendant argtieat Plaintiff has not adequately alleged
the elements of his claims. Specifically, Defendant contends that Plaintiff's promissory
estoppel (Count I) and negligemisrepresentation (Count li¢)Jaims fail for lack of a
sufficiently definite promise or representatj and reasonable reliance thereon; that the
UCC (Count Il) does not apply in this cased that Plaintiff has failed to plead a
physical interference with his property,raguired to state a trespass claim (Count V).
In response, Plaintiff argues that he has sigffitly pleaded each element of his claims.

DISCUSSION

To survive a motion to dismiss for failuregtate a claim, a plaintiff's allegations

must contain “sufficient factual matter, acceptedras, to ‘state a claim to relief that is
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plausible on its face.”Ashcroft v. Iqbgl556 U.S. 662, &7 (2009) (quotind3ell Atl.
Corp. v. Twombly550 U.S. 544, 570 (2007)). Thevi@ving court must accept the
plaintiff's factual allegations as true and ctwas them in plaintiff's favor, but it is not
required to accept the legal conclusionsplantiff draws from the facts allegedd. at
678; Retro Television Network,dnv. Luken Commc’ns, LLG96 F.3d 766, 768-69 (8th
Cir. 2012). A court must “draw on itadicial experience and common sense,” and
consider the plausibility of éhplaintiff's claim as a wholeot the plausibility of each
individual allegation.Zoltek Corp. v. Structural Polymer Gr»92 F.3d 893, 896 n.4
(8thCir. 2010)(quotinglgbal, 556 U.S. at 679).

Promissory Estoppel (Count |)

Under Missouri law, the elements of amissory estoppel claim are: “(1) a
promise; (2) on which a party relies to hisher detriment; (3) in a way the promisor
expected or should have eqted; and (4) resulting in anjustice that only enforcement
of the promise could cureClevenger v. Oliver Ins. Agency, Ine37 S.W.3d 588, 590
(Mo. 2007). “Furthermore, a promisee se&gkio enforce a promise under the doctrine of
promissory estoppel must show that hisier reliance on the promise was reasonable.”
Blackburn v. Habitat Dev. Cp57 S.W.3d 378, 387 (M&t. App. 2001) (citation
omitted). “In Missouri, promissory estoppel is not a favorite of the law, and each element
must clearly appear and be provertiy party seeking its enforcemenClevenger 237
S.W.3d at 590.

Plaintiff has failed to state a plausibleprissory estoppel clai as a matter of

law. With respect to the first elementet@ourt doubts that Dendant’s representation
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in September 2014 that it intended to repssd$daintiff's boat remaed a sufficiently
definite promise after Plaintiff’'s Septeml®&r2014 bankruptcy filing. Plaintiff’s
bankruptcy filing stayed amgpossession efforts by Defendaemd rendered

Defendant’s prior “promise” to repossess tenuous to support a promissory estoppel
claim® See Freitas v. Wells Fgo Home Mortg., Ing 703 F.3d 436, 440 (8th Cir. 2013)
(“In Missouri, it is required that a promise ag definite and delineated as an offer under
contract law.”).

In any event, assuming that Defendan¢gresentations cotisited definite and
delineated promises, “[e]ssentialthe assertion of estoppslthat the promisor should
have expected or reasonably foreseeratti®n which the promee took in reliance on
the promise.”Zipper v. Health Midwes®78 S.W.2d 398, 41(Mo. Ct. App. 1998).
Here, no reasonable inferenceyniee drawn that Defendashould have expected or
foreseen, at the time of its “promises’rapossess, that Plaintiff would forego
winterizing his boat and would fail to maintamsurance for the boat in reliance on that
promise. Indeed, Plaintiff was required untlee terms of the mortgage to maintain

insurance for his boatSeeDoc. No. 4-1 at 5see also In re Hopkin®No. 90-02289, 1992

> As Defendant correctly notes, the@uatic stay triggered by Plaintiff’s

bankruptcy filing prevented it fronmmediately repossessing the bo&eell. U.S.C.
8§ 362.
6 Although Plaintiff alleges that Defendacdntinued to “indicate,” after September
2014, that it would take possession of the pBHintiff bases his promissory estoppel
claim solely on Defendant’s Sember 2014 representations. In any event, Plaintiff has
not sufficiently pleaded that any of Defentla representations after September 2014
with regard to the boat catitsited a sufficiently definite mmise to support a promissory
estoppel claim. And Plaintiff does not suggest, in responBefendant’s motion to
dismiss, that he could provide such specificity.
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WL 102617, at *1 (Bankr. N.D. Ohio Feb. 20, 1992) (ETjmarty in possession of the
collateral . . . has a duty of reasonable cateimdling and maintaining that collateral. In
this circumstance, the Debtor was in possessidhe collateral and had the duty of care.
This duty does not #ihto the secured party until, anmhless, the secured party obtains
possession of the goods.”).

After November 7, 2014, when the bamgtcy court granted Defendant relief
from the automatic stajpefendant was permitted, but notjuéred, to repossess the boat.
See In re Servigd 55 B.R. 512, 514 (Bankr. E.D. Mo. 1993) (holding that even where
creditor “has obtained relief from the automatiay to pursue any other remedies it has
under its note and deed of trust[,] [w]hetb@proceed with its raedies is within the
sole discretion of [the crediflp and Debtors may not comgdgéhe creditor] enforce its
rights”). Plaintiff's complaint does notalisibly allege that Defendant ever took
possession of the boat. Indeed, the atiggation suggesting that Defendant took
possession of the boat is that Defendant Béaintiff a letter on September 8, 2014
stating that it had alreadykien possession of the boatlalemoved it to Defendant’s
agent’s office in Joplin, Missouri. But angliance on that plainly erroneous statement
would have been unreasable as a matter of law, light of Plaintiff's admitted
awareness that the boat rensinon September 8, 2014 andihbther relevant times, at
Plaintiff's residence in St. Charles, MissouMoreover, the mioon for relief from the
automatic bankruptcy stay that Defendant filed on October 9, 2014, in Plaintiff's
bankruptcy proceeding, assumes and represents that the boat was then the property of

Plaintiff's bankruptcy estateUntil Defendant actually tik possession of the boat, the
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boat belonged to Plaintiff, and Plaintiff'csion to stop caring for the boat, even if
made in reliance on Defendant’s purgorpromise, was not reasonable.

The casén re Koeller, 170 B.R. 1019 (Bankr. W.D. Mo. 1994), although arising
in a slightly different context, is instrtige on this point. That case was a Chapter 7
bankruptcy proceeding in which, by stiptibn of the partieghe bankruptcy court
entered an Order for Relief frothe Bankruptcy @iy so that a bank could foreclose on a
debtor’s property. Thereatfter, the debtdefgped] out of the Bank’s way so that the
Bank could foreclose” on the property, but thank ultimately “determined that it would
not be economically feasibte proceed with foreclosure and take possessidd. at
1023-24. In the interim, in light of tretipulation, the debtor stopped maintaining
insurance on the property, ati property was thereafter severely damaged by fire and
ordered to be demolished by ttigy, at the debtor’'s cosfThe debtor sought to compel
the bank to take charge thfe property and be held liagfor the demolition costs because
the debtor had surrendered possessidhe propertyto the bank.ld. at 1020. The
bankruptcy court held that httugh the bank had a right taéalose its security interest
in the property, it could not be compelled to do kb.at 1024. Because the bank had not
accepted possession of the property, legal titertoea passed, and, therefore, “[tlhe Bank
[was] not the owner of the property . ndqwas] not liable fothe demolition costs.’ld.
at 1024. Here, too, Plaintiff cannot hd&fendant liable for damages resulting from
Plaintiff's failure to care for and maintainsurance for the boat, based merely on
Defendant’s representations in Septembd#a6r intent to repossess the boat and its

subsequent failure to do so befdhe boat sank in March 2015.
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Finally, the Court finds that Plaintiff's pmissory estoppel cliaa also fails on the
fourth element—that only éorcement of the promise calture the alleged injustice—
because Plaintiff is not truly seekingdnforce Defendant’s pported promise to
foreclose on its security imest. Rather, Plaintiff isseking damages for Defendant’s
failure to remove the boat before it tookwater and sank, including the raising of (or
cost to raise) the sunken bo&ee Clevenge37 S.W.3d at 591 (holding that a
promissory estoppel claim, based on an instgaagent’s promise that a neighbor’s claim
for lake contamination woulde covered by a renewedligy, failed on the fourth
element as a matter of law whkdhe plaintiff insured was neeeking “the issuance of an
insurance policy that would cover the riskpf@mise that [the insurance agent] could not
fulfill) but damages for [the insurance agshthistaken represéation that the policy
they did receive woul@rovide coverage”).

For these reasons, the Court will dismiss Count |.

Violation of the UCC (Count I1)

In Count Il, Plaintiff alleges that Deafdant violated the UCC, as codified by
Missouri, Mo. Rev. Stat. 8 400.9-609, byr¢mising that it would repossess the boat and
by allowing the boat to sink.” (Doc. No. 4%) The particular section of the UCC
relied upon by Plaintiff deals with a “seedrparty’s right to take possession after
default,” and provides that a secured pamtyay take possession of the collateral . . .
without judicial process, if it proceeds watlt a breach of peace.” Mo. Rev. Stat. §

400.9-609(b)(2).



Nothing in this section requires a credito take possessiaf the collateral; it
simply prohibits a breach of peace if aditor chooses to repossess without judicial
process.Here, no repossession took place, ardGburt has found no authority (and
Plaintiff has cited none) to hold a creditoiblia for a breach of peace for simply deciding
not to repossess after previously indicating that it would do $be Court will dismiss
Count II.

Negligent Misrepresentation (Count |11)

The elements of a claim of negligentsm@presentation under Missouri law are:
“(1) the speaker supplied imfmation in the course of ibusiness; (2) because of a
failure by the speaker to exercise reasamahte, the information was false; (3) the
information was intentionallprovided by the speaker for the guidance of a limited group
of persons in a particular business tratisa¢ (4) the listener justifiably relied on the
information; and (5) due to éhlistener’s reliance on the infoation, the listener suffered
a pecuniary loss.’'Wellcraft Marine v. Lye]l960 S.W.2d 542, 546 (Mo. Ct. App. 1998).
“The failure to prove any one of these felements is fatal to a claim of negligent

misrepresentationd.

! Moreover, a breach of peace under Misslawv appears to require a likelihood of

violence or confrontation, wth is not alleged hereSee, e.g., Sperry v. ITT Commercial
Fin. Corp, 799 S.W.2d 871, 879-880 (Mo. Ct. Ad®90) (holding that “Missouri . .. .
courts have expressly held that no breaicheace occurs when a repossession is non-
violent, even if the debtor objects,” atitht where a repossession was non-violent and
“the circumstances of the repossession wech that ‘in all likelihood’ no confrontation
would materialize,” there was no breach of peace under the UCC).
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Nothing in Plaintiff's canplaint suggests that Defendant failed to exercise
reasonable care in representingitent to repossess the b8aRather, Plaintiff's
allegations suggest that Defendant didaict intend to repossess the boat in September
2014; that it was permitted tio so under the terms of thertgage, until halted (at least
temporarily) by Plaintiff's bakruptcy filing; and that itvas again permitted, but not
required, to do so after the bankruptcyts November 7, 2014 order granting
Defendant relief from the &mmatic bankruptcy staySee City of St. Joseph, Mo. v. Sw.
Bell Tel, 439 F.3d 468, 478-79 (8th Cir. 20@Bblding that a city’s negligent
misrepresentation claim against a telephoorapany failed as a matter of Missouri law
where there was no evidencatlhe telephone company failed to exercise reasonable
care in stating that it planned to have tetaphcables moved by a certain date, even if it
later became clear thatetltables could not beawed by that date).

Moreover, as discussed above, no plausible inference could be drawn that
Plaintiff's damages—admittedly caused bg bwn failure to winterize or maintain
insurance for his boat—atbke result of any reasdbla reliance on Defendant’s
representationsSee Jenkins v. KLT, InA08 F.3d 850, 858 (8th Cir. 2002) (“A
promisee can only recover damages for peny loss incurred in reasonable reliance on
a misrepresentation negliggnthade by the promisor”)Therefore, the Court will

dismiss Count Ill.

8 It could be plausibly aliged that Defendant’s represation on September 8, 2014

that it hadalreadyrepossessed and removed the bt negligently made, but any
reliance by Plaintiff on such representatioowd have been unjustified as a matter of
law, in light of Plaintiff's awareness thatetlboat remained at all times at his residence.
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Trespass (Count V)

Under Missouri law, “[a] trespass is aalit physical interference with the person
or property of another.’Hansen v. Gary Naugle Constr. C801 S.w.2d 71, 74 (Mo.
1990). “The essence of tpesss is the invasion ofalproperty of another.Local No.
682 Health & Welfardrust Fund v. WhitingNo. 91-1575-C-7, 199%/L 799413, at *2
(E.D. Mo. May 19, 1992).

Plaintiff's complaint alleges that Defdant “took construo/e possession of the
boat on or about September 4, 2014,” and bdd@at’'s failure thereafter to remove the
boat from Plaintiff's residenceonstituted a trespass to Pl#irs property. (Doc. No. 4
at 7.) However, as discussed above, eeiffossession of, nor titte, the boat ever
passed to Defendant as a matter of |&8ge In re Koellerl70 B.R. 1019, 1023-24
(Bankr. W.D. Mo. 1994). Thkoat remained at all retant times in Plaintiff’s
ownership, and Plaintiff hasot alleged any action of Defdant that could plausibly
constitute a physical interference with Pldfigt property. Count IV will be dismissed.

CONCLUSION

For the reasons set forth above,

IT ISHEREBY ORDERED that Defendant’s motion to dismissG&RANTED.
(Doc. No. 8.)

A separate Order of Dismissal waltcompany this Memorandum and Order.

AUDREY G'FLEISSIG ()
UNITED STATESDISTRICTJUDGE

Dated this 4th day of January, 2017.
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