Allied Property and Casualty Insurance Company v. Bourisaw

UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF MISSOURI
EASTERN DIVISION

ALLIED PROPERTY AND CASUALTY )

INSURANCE COMPANY, )
Plaintiff, ))
V. )) Case No. 4:t6-01486SPM
KARIN BOURISAW, ))
Defendant. ))

KARIN BOURISAW, )
)

ThirdParty Plaintiff )

)

V. )

)
STATE FARM MUTUAL AUTOMOBILE )
INSURANCE COMPANY, )
)

Third PartyDefendant. )

MEMORANDUM AND ORDER

This matter is before théourton theMotion for Summary Judgmeffited by Third-Party
Defendant State Farm Mutual Automobile Insurance Company (“State F&Do0. 31). State
Farm seeks summary judgment on the cll@na declaratory judgmebtought agest it by Third
Party Plaintiff Karin Bourisaw (“Bourisaw”and on State Farm’s own counterclaim for a

declaratory judgment against Bourisaw. Bourisaw has nat dityy responsé The parties have

1 Bourisaw’s response to the motion for summary judgment was initially due omfbeptas,

Doc. 33

2017. (Doc. 27). On September 29, 2017, the Court granted Bourisaw until October 13, 2017 to

file a response. (Doc. 32). Bourisaw did not file a response.
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consented to the jurisdiction of the undersigned United States Magistrate Judgaiptos28
U.SC. 8 634c). (Doc. 24). For the reasons stated below, the Geilirgrant State Farris motion
for summary judgment.

. FACTUAL BACKGROUND?

The facts are not in dispute. On Jul; 2014, Bourisaw was injured in a eacidat while
a passenger in a vehictperatedby Penny Carlyon. The vehicle in which Bourisaw was a
passenger was reanded by a vehicle operateddriver(the “tortfeasor”) who is alleged to be
at fault for the acciden#t the time of the accidénthe tortfeasohad liability insurance with a
limit in the amount of $100,000 per pers®uurisaw ecovered the full limit of théortfeasor’s
insurance policyTwo other insurance policies are also relev@atlyon had a policy of insurance
on her véicle with Allied Property and Casualty Insurance Compng “Allied Policy”), with
a limit for Underinsured Motorist Coverage in the amount of $100p#®erson.In addition,
Bourisaw had a policy of insurance with State Farm, Policy Number 407Ma#23C (the
“State Farm Policy’)with a limit for Underinsured MotoVehicle Coveragen the amount of
$100,000 per person.

The instant lawsuit began as a dispute between Allied and Bourisaw over whether
Bourisaw was entitled tonderinsured motor veh&toverage undehe Allied Policy The Court
has alreadygranted summary judgment in Allied’s favor tive claims relevant to that dispute,
finding that Bourisaw was not entitled to coverage under the AllidgdyRmecause the tortfeasor’s

vehicle was not an “underinsured motor vehicle” as definedeitired Policy (Doc. 30).

2 Unless otherwise specifiethesefacts are taken from State Farm’s Statement of Uncontroverted
Material Facts in Support of Summary Judgment, Doe2,3b which Bourisaw has not filed a
response.



On October 16, 2016, Bourisaw filed a thjpdrty complaint agast State Farm, seeking
a declaratory judgment that siseentitled tounderinsured motor vehicloverage under the State
Farm Policy. On March 27, 2013tate Farm fileé counterclaim, seeking a declaratory judgment
stating that Bourisaw isot entitled taunderinsured motor vehictmverage under the State Farm
Policy. State Farm nownoves for summary judgmeon Bourisaw’shird-party complainand on
its counterclaimagainst Bourisaw.

. LEGAL STANDARD

The standards applicable teummary judgment motions are well settled. Summary
judgment is proper “if the movant shows thiare is no genuine dispute as to any material fact
and the movant is entitled to judgment as a matter of law.” Fed. R. Civ. P.S&&also Hill v.
Walker, 737 F.3d 1209, 1216 (8th Cir. 2013)The movantbears the initiaresponsibilityof
informing the district court of the basis for its motion” and must identify ‘those portionhef [
record] . . . which it believes demonstrate @ibsencef a genuine issue of material fact.”
Progressive Cas. Ins. Co. v. Morton, 140 F. Supp. 3d 856, 860 (E.D. Mo. 20{&)otingCelotex
Corp. v. Catrett, 477 U.S. 317, 32(1986)).If the movant meets its burden, then the burden shifts
to the nonmovant to submit evidentiary material$ tasignate specific facts showing that there
is a genuine issue foral.” Celotex, 477 U.Sat 324 (quotation marks omitted).

[11.  DISCUSSION

In its motion for summary judgmerftate Farmarguesthat Bourisaw is not entitled to

underinsued motorist coverage under tBtate FarniPolicy becauséhe tatfeasor’s vehicle is not

an*“underinsured motor vehiclainder the terms of the State Farm Policy or the applitalle



A. Choiceof Law

The Court begins with a discussion of what state’s law applies to this diSpate Farm
argues that lllinois law apigls, and Bourisaw has filed nothing to indicate that the law of any other
state applies. Thedirt agrees that lllinois law applies.

The Court’s review of theState Farm Policy reveals thatdbntains a choicef-law
provision stating;lllinois will control in the event of any disagreement as to the interpretation and
application of any provision in the policy . .State Farm PolicBooklet,General Term§ 14(a),

Doc. 223, at 20° However, State Farm does not mention that chofdaw provision orrely on

that provision in making its argument that lllinois law appliesteiad, State Farm relies on the
choiceof-law principles that apply in the absence of a chofelaw provision.It is unclear
whetherState Farm’s decision not to mention this smn was merely an oversighir whether
there is some reason wthat provision does not apply (or would not be enforceable) in this case.
Regardless, even assumiargguendo that the lIllinois choicef-law provisionin the State Farm
Policy doesnot requre the application of lllinois law, the Court agrees with State Farnthbat
relevantchoiceof-law principleswouldrequire the application of Illinois law.

Where, as here, federal jurisdiction is based on diversity of citizenship, thetdistrit
apdies the choice of law rules of the state in whickits. Winter v. Novartis Pharms. Corp., 739
F.3d 405, 410 (8th Cir. 2014jeating & Air Specialists, Inc. v. Jones, 180 F.3d 923, 928 (8th Cir.
1999). ‘Missouri has adopted sections 188 and 193 of the Restatement (Second) Conflict of Laws
(1971) for determining choice of law issues as they relate to insurance hieairso v. Amco
Ins. Co., 295 S.W.3d 548, 551 (Mo. Ct. App. 2009) (citidgrtder v. Am. Fam. Mut. Ins. Co.,

881 S.W.2d 653, 655 (M&t. App. 1994)). Section 188 provides thmathe absence of an effective

3 Page numbers refer to the numbering in the electrdyiiiad document.
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choice of law by the partiethe law that applies is that of the state that “has the most significant
relationshipto the transaction and the partisder the principles stated §16.4” Restatement
(Second) of Conflict of Laws, § 188(1). “[T]he contacts to be taken into account in applying the
principles of 8 6 to determine the law applicable to an issue include: (a) the placerattoomt
(b) the place of negotiation of the contract, (c) the place of performance, (d) dhiedaaf the
subject matter of the contract, and (e) the domicil, residence, nationality,gflagcorporation
and place of business of the partids.”§ 188(2). Section 193 provides that the rightsated by
an insurance contratare determined by the local law of the state which the parties understood
was to be the principal location of the insured risk during the term of the policgsuvita respect
to the particular issue, some other stateaasore significant relationship under the principles
stated in & to the transaction and the parties, in which event the local law of the otherifitate w
be applied.1d. 8§ 193. Comment b to Section 193 also states that “[t]he location of the inskred ris
will be given geater weight than any other singlentact in determining the state of the applicable
law provided that the risk can be located, at least principalysingle state” and that “indltase
of an automobile liability policy, the partiegll usually know beforehand where the automobile
will be garaged at least during most of the period in questidng§ 193, cmt. b.

Missouri courts applying the above principles have foundihate the parties to a vehicle
insurance contract understbthat the principal location of the vehicle during the term of the policy

would be in a particular state, the law of that state governs a dispute about that irsuraaceat

4 Section 6 directs the court to consider factors including the needs of the intarstate
international systems; the relevant policies of the forum; the relevant policiéseofiterested
states and the relative interests of thetges in the determination of the particular issue; the
protection of justified expectations; the basic policies underlying the partiteld of law;
certainty, predictability and uniformity of result; and ease in the detation and application of
the law to be applied.



least wheretherfactors donot show that another state has a more significant relationship to the
parties and the transactidsee Hartzler, 881 S.W.2d ab55-67(relying on § 193 and holding that
Kansas law applietb a dispute between insureds and inswiere although thautomobile
accident at issueccurred in Missouri, the insuredere Kansas residents at the time the insurance
policy was issuedhe policy was denominated “Kansas Family Car Polaryd contained several
references to Kansamnd Kansas layand the insured vehes$ were registered and principally
garaged in Kansasoting that Kansas was “the principal location of the insured risk” and finding
that Kansas had thenost significant relationship to the pa$ and transactionfccurso, 295
S.W.3d at 5554 (relying on 8 193 and holding that Missouri law applied to an insurance dispute
where the motor vehicles at issue were primarily located in Missouri; notinghledbtation of

the insured risk is given greater weight than any other single contactihaing that other factors

did not show that some other state had a more significant relationship to thegratties policies

at issue)

Here,the State FarrRolicy was issued to esident of Illinoisjiving at an lllinois address,
suggesting that the partiaaderstoodhat the vehicle would be located primarily in lllinoge
State Farm Policipeclarations Pagd®oc. 221, at 1. Bourisaw provides no basis for any contrary
finding. Moreover, other factors show that lllinois has a significant reldtiprie the State Farm
Policy: the Policy was issued by agent with an lllinois addresthe policy explicitly references
the lllinois Insurance Code andirois Department of Insurancend the cover of the policy
booklet states that it igllinois Policy Form 9813B."See id.; see also State Farm Policigooklet,

Doc. 22-2, at 1.
For all of the above reasons, the Cagytees that Illinois law applies to the issues presented

in State Farm’s motion.



B. Under lllinois Law, Bourisaw Is Not Entitled to Underinsured Motor Vehicle
Coverage Under the State Farm Policy

Bourisawseeks a declaration that State Farm owes underinsured motor vehicle coverage
to her under the State Farm Policy. State Farm contends that because theli@bilitgfunder
the tortfeasor’s gicy is $100,000 and the State Farm Policy’s limitiability for underinsured
motorist coverage is also $100,000, the tortfeasor’s vehicle does not qualify'@sderinsured
motor vehicle” under the State Farm Polanyd lllinois law, and thus Bourigais not entitled to
underinsured motor vehicle coverage under the State Farm Policy.

Under lllinois law, “the general rules governing the interpretation of otyes of
contracts also govern the interpretation of insurance psliddobbs v. Hartford Ins. Co. of the
Midwest, 823 N.E.2d 561564 (lll. 2005). “The court’s primary objective when construing an
insurance policy is to ascertain and give effect to the intention of the pastiespr@ssed in the
policy language.Sate Farm Mut. Auto Ins. Co. v. Coe, 855 N.E.2d 173, 176 (lll. Ct. App. 2006)
(quotation marks omitted). “If the policy language is unambiguous, the policy wipfled as
written, unless it contravenes public policilbdbbs, 823 N.E.2d at 564.

The “Underinsured Motor Vehicle Coverldgsection of the State Farm Policy states:

Insuring Agreement
We will pay compensatory damages faodily injury aninsured is legally
entitled to recover from the owner or driver of amderinsured motor
vehicle.

State Farm Policy, Doc. 22-3, at 3.

The State Farm Policy degs “underinsured motor vehicle,” in relevant pas,
follows:

Underinsured Motor Vehicle means a land motor vehicle:



2. for which the total limits of insurance, bonds, and-setirance for
bodily injury liability from all sarces:

a. are less than the Underinsured Motor Vehicle Coverage
limits of this policy; or
b. have been reduced by paymentsetgons other tharyou

andresident relatives to less than the Underinsured Motor
Vehicle Coverage limits of this policy.

Id. at 23.

TheUnderinsured Motor Vehicle Cevage limit of the State Farnoly is $100,000. The
total limit of the insurance for bodily injury liability for the tortfeasovshicle was $100,000
That entire amount was paid to Bourisaw; the amount was not reduced by payments to others
Thus,based on the clear language of 8tate FarnPolicy, the tortfeasor’s vehicle isot one for
which the limit of insurance for bodily liability is “less than” the Underinsuremtdvl Vehicle
Coverage limits in th&tate FarnPolicy, nor is it one for which the limit of insurance has been
reduced by payments to persons other than Bourisaw. Under the clear languag@iaibtRarm
Policy, the tortfeasor’s vehicle is not an “underinsured motor vehicle,” andthuisaw is not
entitled to underinsured motor vehicle coverage undestide FarniPolicy.

The plain language of the State FdPolicy is consistent with webstablished lllinois law.
The lllinois Insurance Code defines an underinsured motor vehicle asdoll

For the purpose of this Code the term “underinsured motor vehicle” means a motor

vehicle whose ownership, maintenance or use has resulted in bodily injury or death

of the insured, as defined in the policy, dod which the sum of the limits of

liability under all bodily injury liability insurance policies or under bonds or other

security required to be maintained under lllinois law applicable to the driver or t

the person or organization legally responsible for such vehicle and applicable to the

vehicle,islessthan thelimits for underinsured coverage provided the insured

as defined in the policy at the time of the accident. The limits of liability for an

insurer providing underinsured motorist coverage shall be the limits of such

coverage, leshibse amounts actually recovered under the applicable bodily injury

insurance policies, bonds or other security maintained on the underinsured motor
vehicle.



215 1ll. Comp. Stat. 5/1432(4) (emphasis addedBecause the tortfeasor’s vehicle had a liapilit
limit ($100,000) that is not less than the limit for underinsured coverage in thé-8tateéolicy
($100,000) the tortfeasor’'s vehicle is not an underinsured motor vehicle ugither this
definitionor the State Farm Policy’s definitipand Bourisavis not entitled to underinsured motor
vehicle coverage.

The result required by the plain language of$t&te Farm &licy is also consistent with
the purpose of underinsured motorist coverage under lllinois lawlllili@s Supreme Court has
recognized thdft] he purpose of underinsured coverage is to put the insured in the same position
he or she would have occupied had théaalt vehicle carried liability coverage in the same
amount as selected by the insured in his or her underinsured motor vehicle BbditeyFarm
Mut. Ins. Co. v. Villicana, 692 N.E.2d 1196, 1201 (lll. 1998). “Underinsured motorist coverage is
not intended to allow the insured to recover amounts from the irs@reand above the insured’s
underinsurednotorist policy limit.” lllinois Emcasco Ins. Co. v. Tufano, 63 N.E3d 985, 991 (lll.

Ct. App. 2016).See also Safeway Ins. Co. v. Hadary, 48 N.E.3d 732, 738 (lll. Ct. App. 2016)
(“[U] nderinsured motorist coverage is intended only to assure compensation for insjuads

in an amount equal to their policy limit for coverage; it is not intended to allow insoresisover
amounts from an insurer over and above coverage provided by the underinsured motgrigt polic
Here,Bourisawhas already been compensatedn amount equal to her underinsuredarist

policy limit ($100,000). Underinsured motorist coverage is not intended to allow her to recover
amounts over and above that amount.

In her ThirdParty ComplaintBourisaw also suggests that shenstled tocoveragainder
the “If Other Underinsured Motor Vehicle Coverage Appliestson of the State Farm Policy.

That provisiorstates, in relevant part:



If Other Underinsured Motor Vehicle Coverage Applies

2. The Underinsured Motor Vehicle Coverage provided by this policy
applies as primary coverage foriasured who sustains bodily
injury while occupying your car. . . .

3. Except as provided in 2. above, the Underinsured Motor Vehicle
Coverage provided by this policy applies as excess coverage.

a. If:

(1) this is the only vehicle policy issued you or any
resident relative by the State Farm Companies that
provides Underinsured Motor Vehicle Coverage which
applies to the accident as excess coverage; and

(2) underinsured motor vehicle coverage provided by one
or more sources other than tBmte Farm Companies
also applies as excess coverage for the same accident,

thenwe will pay the proportion of our damages payable as
excess thavbur applicable limit bears to the sum ofir
applicable limit and the limits of all other underinsured
motor vehicle coverage that apply as excess coverage.

Doc. 223, at 56. Bourisavis position appears to be that this provision indicates that the State

Farm Policy’s coverage should be “excesgér the amounts paid by the tortfeasor.

This provision is inapplicable heres/State Farm points ouhis provisionis triggered

only “If Other Underinsured Motor Vehicle Coverage Applid8ourisaw initially contended that
otherunderinsured motorist coverage was provide by the Allied Policy. However, in ruling on

Allied’s motion for summary judgment, the Court found that the Allied Palidyhot provide any

underinsured motor vehicle coverage that applies to the acciderBbersawidentifies noother

“underinsured motor vehicle coverdgeat mightapdy. Thus, this provision simply does not

applyto this caseSee Katz. v. Sate Farm Mut. Auto. Ins. Co., 965 N.E.2d 636, 644 (lll. Ct. App.

2012) ([T] he plaintiff's] reliance on the provisions tiie State Farm policy titledif‘There Is
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Other Undensured Motor Vehicle Coverages misplaced because there is not any other
underinsured motor vehicle coverage, only the State Farm ghlicy.
IV.  CONCLUSION

For all of the above reasons, the Court fitidg Bourisawis not entitled to underinsured
motorist coverage undéne State FarrRolicy. Accordingly,

IT ISHEREBY ORDERED thatthe Motion for Summary Judgment filed by ThiParty
Defendant State Farm MwtuAutomobile Insurance Compafiyoc.31)is GRANTED.

IT ISFURTHER ORDERED that Third-Party PlaintiffKaren Bourisaw’sThird-Party
Claim againstThird-Party Defendant State Farm Mutual Automobile Insurance Comggany

DISMISSED.

A4, 00

SHIRLEY PADMORE MENSAH
UNITED STATES MAGISTRATE JUDGE

Dated thisl6thday ofNovember, 2017.
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