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UNITED STATESDISTRICT COURT
EASTERN DISTRICT OF MISSOURI
EASTERN DIVISION

WILLIAM BRENT ROUSAN,
Petitioner,

Case No. 4:16V-01502SPM

V.

JAY CASSADY,

N e N s N N N

Respondent.

N—r

MEMORANDUM AND ORDER

This matter is before the Court on Petitioner William Brent Rous@éiR®usan” or
“Petitioner”) motion to lift stay (Doc. 40) and motion to appoint counsel (Doc. Ré3pondent
has not filed a response to the motions, and the time to do so bed.phae parties have consented
to the jurisdiction of the undersigned United States Magistrate Judge pursuant to 28 U.S.C. §
636(c)(1). (Doc. 5). For the reasons set forth herein, the motions will be granted.
. Motion toLift Stay

Rousarnis currently an inmate at thkefferson CityCorrectional Center idefferson City
Missouri On March 4, 1996Rousan was sentenced to two consecuginas of life imprisonment
withouteligibility for parole on two counts @fst degreemurder after peadingguilty in exchange
for a waiver of the death penaltRousan was sixteen years old at the time he committed the
offenses.

As is discussed in the Court’s August 19, 2019 O(Dec. 37), Rousan’sentence was

impacted by two subsequently decided United States Supreme Court opinions and a Missouri

Dockets.Justia.com


https://dockets.justia.com/docket/missouri/moedce/4:2016cv01502/149027/
https://docs.justia.com/cases/federal/district-courts/missouri/moedce/4:2016cv01502/149027/43/
https://dockets.justia.com/

Case: 4:16-cv-01502-SPM Doc. #: 43 Filed: 11/23/20 Page: 2 of 4 PagelD #: 273

statue enacted in 20£@\Ithough Rousan was initially parole ineligible, Mo. Rev. Stat. § 558.047
makes him eligibléo petition for parole after he f@erved twentfive years on each sentence, a
total of fifty years, at which time Rousan will be 69 years of age. (Doc. 36 at 2).

On October 14, 2016, Rousan filedra se petition for writ of habeas corpus in this Court,
raising one ground for relief: that Mo. Rev. Stat. § 558.047 is unconstitutional as applied to him
because he will nabe eligible for parole until he is 69 years old, in violationtha$ Eighth
Amendment right to be free from cruel and unusual punishment. (Doc. 1). Subsequentlyyrthis Co
appointed counsel to represent Rousan, after which Rousan subanittedended petitionn
which he asseed the same sole ground for religh the response filed on August 13, 2018,
Respondent asserted that Rousan’s sole ground for relief is not properly befopertheeCause
it has not been exhausted in state court. (Doc. 36).

On August 19, 2019, the Court concluded that Rousan’s claim had not been properly raised
before the state courts, and that Rousan still hadfutde state court remedidse may pursué.

(Doc. 37) Accordingly, the Court entered an order staying this action, so that Petitioner could

pursue his unexhausted claim in state court.

L In Miller v. Alabama, 567 U.S. 460 (2012), the Supreme Court heldrtraidatory life without parole sentendes
juvenile homicide offendengolates the Eighth Amendmenh Montgomery v. Louisiana, 136 S. Ct. 718 (2016), the
Supreme Court held the rule Miller must beappliedretroactively. The Court explained that “[a] State may remedy
a Miller violation by permitting juvenile homicide offenders to be considered for parole, thireby resentencing
them.”ld. at 732.

Missouri Revised Statutg 558.047was enacted on July 12016. Section 558.047 states in paAny person
sentenced to a term of imprisonment for life without eligibility for parol®feeAugust 28, 2016, who was under
eighteen years of age at the time of the commission of the offense or ofi@asesubmitto the parole board a
petition for a review of his or her sentence ... after serving twiergyyears of incarceratioch.

2 As is discussed in the Court’s prior order, Rousan’s claim could not have beengutgs@ntto the enactment of
Mo. Rev. Stat. $58.047 on July 13, 2016. (Doc. 37 at Rpusarfiled a state habeas petition with the Missouri
Supreme Court under Rule 91, and the Missouri Supreme Court denied it without prapaiceRule 84.22(a),
because Rousan should have brought his habeasatighe circuit court level in the first instance. Rousan may now
bring a Rule 91 habeas petition before the circuit court, thus providing thecstetteveith an opportunity to determine
the merits of his claim. (Doc. 37 at. 8)
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Rousan subsequently filed a petition for writ of habeas corpus in the Circuit Cowteof C
County.On July 13, 2020, Cole County Circuit Judge Daniel Green entered an Order denying
Rousan’s petition for writ of habeas corpus with prejudice. (Dod. 411415). On September 3,
2020, Petitioner filed a petition for writ of habeas corpus in the Missouri Court of Appésdtern
District. On October 8, 2020, the appellate court denied the petition. (Doc. 41-1 at 16).

On October 21, 2020, Petitioner fildte presehmotion to lift stay, asserting that he has
pursued his state court remedies hrthow seekdabeaselief from this CourtThe Court will
grant this motiorio lift stay.

[I. Motion to Appoint Counsel

Pursuant to the Eastern District of Missouri Criminal Justice(&:1A”) Plan, theCourt
has the discretion to appoint counsel for a § 2254 habeas petitioner “if the interests®fjusti
require.” On June 7, 2017, the Court appointed Joseph M. Hogan, a member of the Court’'s CJA
Panel, to representosan in this matter. (Doc. 19fr. Hogan’s CJA appointment did not extend
to Rousan’s pursual of his state court remedies after this action was stayed amstradively
closed. Rousan nowovesfor the reappointment of Mr. Hogan to represent him. Tbeurt
concludes that it is in the interests of justc@ppoint Mr. Hogan to represdpetitioner.

Accordingly,

IT ISHEREBY ORDERED that Petitioner William Brent Rousan’s motion to lift stay
(Doc. 40) isGRANTED.

IT IS FURTHER ORDERED that the Clerk of Court is directed to lift the stay, and
reopen this case.

IT ISFURTHER ORDERED that Petitioner's motion to appoint Joseph M. Hogan as

counselDoc. 41) isGRANTED.
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IT IS FURTHER ORDERED that a CJA 20 Appointment of Joseph M. Hogard
Authority to Pay Court Appointed Counsel shall issue on Petitioner’s behalf.

IT ISFURTHER ORDERED that Petitioner, through CJA counsel, shall haixgy (60)
daysfrom the date of this Order to file a second amended petition. If the second amended petition

is not filed by the deadline, this action may be dismissed without further notice torfeetiti
Dated this23rd day of November, 2020.

Mg, 207

SHIRLEY PADMORE MENSAH
UNITED STATES MAGISTRATE JUDGE




