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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF MISSOURI
EASTERN DIVISION

DONNA WEISER, )

Plaintiff, ))

VS. : ) Case No. 4:16-cv-01519-AGF
NANCY A. BERRYHILL, Acting ))
Commissioner of Social Security, )

Defendant. ;

MEMORANDUM AND ORDER

This action is before this Court for judicial review of the final decision of the
Commissioner of Social Security finding tiaintiff Donna Weiser was not disabled, and
thus not entitled to disability insurance benefits under Titleth®Social Security Act, 42
U.S.C. 88 401-434. For tlieasons set forth below, the decision of the Commissioner
will be affirmed.

BACKGROUND

Plaintiff, who was born on Beuary 15, 1962, filed hepplication for benefits on
February 15, 2013, alleging disability beging January 1, 2009, due to emphysema,

breathing issues, chemicallyduced asthma, spinal detaation, bone thinning, and

! Nancy A. Berryhill is now the Acting Comssioner of Social Security. Pursuant

to Rule 25(d) of the FeddrRules of Civil Procedure, she is substituted for Acting

Commissioner Carolyn W. Colvin éise Defendant in this suit.
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hypersensitivity to citric acid. On June PD13, Plaintiff's applichon was denied at the
initial administrative level, and she thereaftguested a hearing before an Administrative
Law Judge (“ALJ").

A hearing was held on November 17, 20dtAyvhich Plaintiff, who was represented
by counsel, and a vocational expert (“VE"$tiGed. Following the hearing, the ALJ
submitted written interrogatories to the VBdgermitted Plaintiff £ounsel, upon review
of the VE’s responses, to submit additionalirdgatories to the VE and/or to request a
supplemental hearing with apportunity to question théE. Tr. 256. By decision
dated June 18, 2015, the ALJ found thaimliff had the residual functional capacity
(“RFC”) to perform “light wak” as defined by the Commissioner’s regulations, except:

[Plaintiff] should never kimb ropes, ladders or scaffolds but is able to

occasionally climb ramps and stairShe is able to acasionally stoop,

kneel, crouch and crawl. [She] should@ all exposure to citric acid and

derivatives thereof, as well as lungtants such as smoke, fumes and dust.

She should avoid all exposure to usipcted heights, unprotected moving

parts of machinery and unprotectedzdvas. [She] is limited to routine,

repetitive tasks with occasional to noetit interaction with the public, and
occasional interaction with supervisors[Her] ability to interact with
co-workers is limited to contathat is casual and infrequent.

Tr. 16.

The ALJ next found that Plaintiff could fferm certain light unskilled jobs listed in
the Dictionary of Occupational Titles (“DOT{jnail sorter, stamper/marker, and router),
which the VE had stated ligterrogatory response thatypothetical person with

Plaintiffs RFC and vocational factors (agelucation, work expence) could perform

and that were available in significant nungir the national economyAccordingly, the
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ALJ found that Plaintiff was not disabledder the Social Security Act. Plaintiff's
request for review by the Appeals Courtfithe Social Secity Administration was
denied on July 21, 2016. Plaintiff has tlexhausted all administrative remedies, and the
ALJ’s decision stands as the firmjency action now under review.

The single argument Plaintiff makes befdrs Court is that the ALJ “failed to
precisely describe the Plaintiff's impairmemshe hypotheticalsféered to the [VE].”
ECF No. 18 at 16. Specifically, Plaintiffgares that the following lirtation included in
the ALJ’s hypothetical questido the VE (and irthe RFC the ALJ ultimately assigned to
Plaintiff) was impermissibly vague: “occasional to no direct interaction with the public.”
Plaintiff argues that the hypothetical was faldgcause it made “no clear statement as to
whether the interaction with the publidimited to occasional or to none at all—the
limitation cannot be both.”Id. at 17. Because the hypothetical question was improper,
Plaintiff argues, the ALJ erred relying on the VE’s response it in determining that jobs
exist in significant numbers which a penswith Plaintiff's RFC could perform.

Agency Records, MedicaRecords, Evidentiary Heaing, and ALJ’'s Decision

The Court adopts the staterhenfacts set forth in Plairfit's brief (ECF No. 18 at
2-15), as amended by Defendant (ECF NelR%except for pagraph 72, in which
Plaintiff states that on July 24, 2012eskas evaluated by Wayne Stillings, M.D. “who
concluded that Plaintiff did have a padisorder and adjustment disorder with
depression.” ECF No. 18 at 15. As Defendamtectly notes in regmse to Plaintiff’s

statement of facts, the portion of the recoitdd by Plaintiff reflects that Dr. Stillings
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concluded that Plaintiff's panic disorderdaadjustment disordevith depression were

both “resolved, pre-existing.”Dr. Stillings further assigne@laintiff a global assessment
of functioning (“GAF”) score of 80-83 indicating “no psychiaic symptoms/functioning
well from an emotional standpoint).” Tr.&19. The Court also adopts Defendant’s
unopposed statement of additibfects (ECF No. 25-2). These statements provide a fair
description of the record before the CouBpecific facts will be dicussed as needed to
address the parties’ arguments.

DISCUSSION

Standard of Review anl Statutory Framework

In reviewing the denial of Social Securitisability benefits, a court must review
the entire administrative recotd determine whether the ALJ’s findings are supported by
substantial evidence oneiecord as a wholeJohnson v. Astrue, 628 F.3d 991, 992 (8th
Cir. 2011). The court “may not reversenglyg because substal evidence would
support a contrary outcome. Substantiadlence is that which a reasonable mind might
accept as adequate to support a conclusida.”(citations omitted). A reviewing court
“must consider evidence that both supponis detracts from the ALJ’s decision. If, after
review, [the court finds] it possible to drawo inconsistent positions from the evidence
and one of those positions repets the Commissioner’s findindgthe court] must affirm

the decision of the Commissioner.Chaney v. Colvin, 812 F.3d 672, 676 (8th Cir. 2016)

2 “GAF scores are not determinative of RBQt they offer sme evidence of a

claimant’s ability to function.” Hensley v. Colvin, 829 F.3d 926, 933 n.3 (8th Cir. 2016)
(citations omitted).



(citations omitted). Put another way, a calmbuld “disturb the AL¥ decision only if it
falls outside the available zone of choicePapesh v. Colvin, 786 F.3d 1126, 1131 (8th
Cir. 2015) (citation omitted). A decision does fait outside that zone simply because
the reviewing court might have reached a diffepemiclusion had it been the finder of fact
in the first instance. |d.

To be entitled to benefits, a claimant mdsmonstrate an inability to engage in
substantial gainful activity wbh exists in the national esomy, by reason of a medically
determinable impairment which $itasted or can be expectedast for not less than 12
months. 42 U.S.C. 8 423(d)(1)(A)As indicated above, the Commissioner has
promulgated regulations, fouatl20 C.F.R. § 404.1520, eslighing a five-step sequential
evaluation process to determine disahilitf he Commissiondyegins by deciding
whether the claimant is engaged in sultshgainful activity. If not, the Commissioner
decides whether the claimant has a sevepaimment or combination of impairments.

If the impairment or combination of impaents is severe and meets the duration
requirement, the Commissioner determiaestep three whether the claimant’s
impairment meets or is medigaequal to one of the deerd-disabling impairments listed
in the Commissioner’s regulations. If not, @emmissioner asks at step four whether the
claimant has the RFC to perform his pasvant work. [f the claimant cannot perform
his past relevant work, the burden of prebifts at step five to the Commissioner to
demonstrate that the claimant retains the Ri-@erform work thats available in the

national economy and thatasnsistent with the claimaatvocational factors — age,
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education, and work experienceésee, e.g., Halverson v. Astrue, 600 F.3d 922, 929 (8th
Cir. 2010). When a claimant cannot perfdima full range of work in a particular
category of work (medium, light, and sedepjdisted in the regulations, the ALJ must
produce testimony by a VE (orh@r similar evidence) to reeéthe step-five burdenSee
Baker v. Barnhart, 457 F.3d 882, 894 (8th Cir. 2006).

Hypothetical Question to the VE

An ALJ “may rely on a [\E’s] response to a properly formulated hypothetical
guestion to meet her burdenstfowing that jobs exist in significant numbers which a
person with the claimant’s [RFC] can performGann v. Berryhill, 864 F.3d 947, 952
(8th Cir. 2017). But the VE'B2sponse “constitutes subdiahevidence only when based
on a properly phrased hypothetical di@s Unless the hypothetical question
comprehensively describes the limitations ateamant’s ability to function, a [VE] will
be unable to accurately assess whgthtes do exist for the claimant.’ld. (citations
omitted).

Here, the ALJ’s hypothetical was not renetbrmproper merely because it included
the phrase “occasional to no direct inte@ctivith the public.” “Occasional” is a
commonly-used term in the satsecurity context, and the Court agrees with Defendant
that, although the ALJ expressed the limitaiioiterms of a range, what the ALJ meant
was that the hypothetical perswas limited to no more thatcasional interaction with
the public. The VE did not express anffidulty understanding the ALJ’s hypothetical,

and if Plaintiff, who was represented by caeinbelieved clarification was necessary, she
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could have submitted further questions to\eor requested aupplemental hearing.

See Ricev. Astrue, No. 5:07CV189-J, 2008/L 2945948, at *5 (WD. Ky. July25, 2008)
(“The VE apparently did not find the limitatiopsesented by the ALJ to be insufficiently
specific . . . [, and] if the pintiff believed that the limitabns were too ‘vague,’ he should
have explored the matter at the hearing by @fayyoss-examination dhe VE, rather than
first complaining upon judicial review.”).

More importantly, Plaintiff has not allegeghd there is no evidenaethe record to
support, that her impairments limited her to kbss) occasional public interaction, or to no
such interaction. As the ALnoted, although Plaintiff claed that she had a history of
panic attacks and anxiety, there was no evidémeshe pursued oeceived treatment for
any alleged mental impairment during the val& period. Tr. 120. And Plaintiff's
activities of daily living involve regular exposure to otherscluding playng games and
watching movies with friends, shoppingidagoing to restaurant special occasions.
Tr. 20, 206-08.

In short, the Court finds that ALJis/pothetical questioto the VE was not
erroneous, and as the ALJ’s findings are sujgadny substantial evhce on the record as
a whole, the Court will affirnthe Commissioner’s decision.

CONCLUSION

Accordingly,
IT IS HEREBY ORDERED that the decision of the Commissioner is

AFFIRMED .



A separate Judgment shall accamy this Memorandum and Order.

AUDREY C. gas"sb ( S

UNITED STATES DISTRICT JUDGE

Dated on this 26th geof September, 2017.



