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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF MISSOURI
EASTERNDIVISION

CHANTAL FORD, )
Plaintiff, ))

V. : ) No. 4:16 CV 1527 JMB
NANCY A. BERRYHILL,! ))
Acting Commissioner of Social Security, )
Defendant. ))

MEMORANDUM AND ORDER

This action ibefore the Court pursuant to the Social Security Act, 42 U.S.C. 88401,
seg. (“the Act”). The Actauthorizsjudicial review of the final decision of the Commissioner of
Social Security (the “Commissioner”) denyiRtpintiff Chantal Ford’s application f@isability
Insurance Benefitand Supplemental Security Incom&ll matters are pending before the
undersignedJnited States Magistrate Judgéh consent of the parties, pursuant to 28 U.S.C. §
636(c). The matter is fully briefed, and for the reasons discussed bieéo@ommissionés
decisionis affirmed

Procedural History & Summary of Memorandum Decision

On August 26, 2013Plaintiff filed applicatios for Disability Insurance Benefits (“DIB”)
and Supplemental Security Income (t3Sunderthe Act Plaintiff alleged a disability onset

date ofSeptember 17, 201Tr. 12)* Plaintiff's claims weredeniedinitially on October 4

Nancy A. Berryhill is now the Acting Commissioner of Social Securitg, pursuant to
Fed. R. Civ. P. 25(d) Civil Procedure is substituted as the defendant in this suit. No further
action needs to be taken to continue this suit by reason of the last sentendero26&¢t)) of
the Social Security Act, 42 U.S.C. § 405(9)

2«Tr.” refers to the administrative record filed on behalf of the Commissioner.

Dockets.Justia.com


https://dockets.justia.com/docket/missouri/moedce/4:2016cv01527/149093/
https://docs.justia.com/cases/federal/district-courts/missouri/moedce/4:2016cv01527/149093/23/
https://dockets.justia.com/

2013. (d.) ThereafterPlaintiff requested a hearing before an Administrative Law Judge
(“ALJ") , which washeld on June 3, 2015. Plaintiff and Darrell Taylor, Ph.D., an independent
Vocational Expert (“VE”), testifiedt the hearing(Tr. 29) In a decision dated September 4,
2015,the ALJdenied benefits, concludingat Plaintiff was not disablechder the Act. (Tr. 12-
22) The Social Security Administratiokppeals Council denied Plaintiff’'s request for review,
leaving the ALJ’s decision as the final decision of the Commissioner in this niakbémtiff

filed the instant action o8eptember 27, 2016. (ECF No. 1) Accordingly, Plaintiff has
exhausted her administrative remedies and the matter is properly befd@euhis Plaintiff has
been represented throughout all relevant proceedings.

Although the ultimate issue before the Court is whegubstantial evidence supports the
Commissioner’s decisio®laintiff's request for judicial review askise Court to considéwo
inter-relatedissues namely

(1)  Whether, in determining Plaintiff's Residual Functional Capacity

(“RFC"), the ALJ erredn concluding that Plaintiff could perform sedentary work

(with additional limitations) because no medical evidence supported the ALJ in

this regardand

(2)  Whether thénypothetical question posed to the VE was adequate because

it failed to include a limitation that Plaintiff would miss four work days per

month.
Both of these issues require the Court to address other related issues, inbkidbd's
consideration of Plaintiff’'s credibility and the medical opinion evidence in thenstrative
record

After a thorough review of the record, the Court concludes that the Commissioner’s
decision is supported by substantial evidence. The ALJ gave good reasons foridigcount

Plaintiff's credibility. Although the ALJ did not give significant weight toyaof the medical

opinions in the record, contrary to Plaintiff's contention, there is medical evidetioe record,



including medical source opinion evidence, to support a conclusion that Plaintiff is cajpable
sedentary workvith the additional limitabns noted Such evidence includes aspects of the
opinion provided by Plaintiff's treating physician, Dr. Gayla Jackson, M.D.

Administrative Record

General

Plaintiff was 31 years old at the &nof her administrative hearingPrior toher alleged
disability onsetPlaintiff worked in a variety of positions, including as a customer services
representative, cashier, and casino security services. (Tm2@r Disability Report Adult,
Plaintiff listed the following mental and physical conditions as limiting her ability td&wo
mental health; bipolar disorder; depression; anxiety; PTSD; obesity; high blosdneres
migraine headaches; sleep apnea; and astkifimal84) In her Function Report — Adult,
Plaintiff listedthe followinglimitationsto her ability to work lifting, squatting, bending,
standing, walking, sitting, kneelintalking, stair climbing, seeing, memoigmpleting tasks,
concentration, understanding, following instructions, and getting along with Stif€rs223)

. Summary Review ofMedical Evidence

There is a great deal of medical evidence in the recbing. Court has considered the
entire record and summarizes specific aspects herein to provide context fagrtfosamdum
and order.

A. Dr. Melissa Hollie, M.D.

There are a few treatment records that predate Plaintiff's alleged disabgiy date.
Dr. Melissa Hollie apparently treated Plaintiff’'s hypertension, but notédiigawas unsure

whether Plaintiff had been compliant with her medicatiafis. 269-71)

® Plaintiff circled every limitation except reaching, using her hands, anchbeari



B. SSM DePaul Health Center

Plaintiff received treatment on numerous occasions, for a variety of reasoms, fr
providers at SSM DePaul Health Center, including at the emergency room (“EER§e.Q, Tr.
273-345, 678-90) For example, in 2012, Plaintiff received treatment for migraine hesadsche
pain, a sore finger, a broken tooth, chest pain, abdominal pain, and coughing. The medical
records indicate that sligpically received routine and conservative treatment for her conditions.
For example, in February 2013, Plaintiff was treated at the ER for chest pairredtheent
notes indicate, among other things, that Plaintiff had a normal EKG. She wasgive
prescription for pain and referred to her primary care provider. (Tr. 311-16)a$8inon June
23, 2013, Plaintiff again appeared at the ER with chest pain, and again she had a normal EKG
and was found to have no acute disease of the chest. (Tr. 324-34) In July 2, 2013, Plaintiff was
treated at the ER for abdominal pain with vomiting. The treatment notes refledt that a
laboratory tests were “unremarkable.” (Tr. 335, 341) Furthermore, the treatotesfor many
if not most of her ER visits indicate that she had 100% oxygen saturation.

Additionally, a review of all of the treatment records from SSM DePaul HealtteCe
show that the providers regularly found Plaintiff to be oriented, have a normal mood a&hd affe
and intact memory and judgment.

C. Christian Hospital Northwest

Between 2012 and 2015, Plaintiff received treatment numerous times at Christian
Hospital Northwest, includingt the ER. Plaintiff was treated for a variety of complaints,
including chest pain, ear pain, dizziness, knee pain, a finger burn from Clomewvgohealth
issuesa hand injury due to punching a person, breathing issues related to asthma, nausea and
stomach symptoms. Despite her many trips to this facility, the record showathatfP

typically received routine and conservative treatmedtvaas not in acute distress, either



physically or mentally. For example, in December 2012, Plaintiff appeared BR
complaining of chest pain. Plaintiff was oriented and did not appear to be in disttetid aot
meet the criteria for critical careRather, she was advised to follow up with her primary care
physician. As another example, in Augusi120Plaintiff was treated at this facility after
complaining of difficulty breathing. She was diagnosed with asthma and tobacco kbuse.
April 2015, Plaintiff returned to this facility, complaining of chest pain, shostoébreath,
numbness, and a headache. Testing revealed no acute cardiopulmonary abnormalities.

D. Mercy Hospital / Mercy Clinic & Dr. Gayla Jackson, M.D.

The administrative rexd includes a large number of treatment notes from the Mercy
Clinic and Dr. Gayla Jackson, M.D., from 2013 into 2015. The records suggest that Dr. Jackson
treated Plaintiff for a number of different conditions, including but not limited torres
obstructive sleep apnea, morbid obesity, and women’s health issues. Plaintépalted to
Dr. Jackson that she was attempting to conceive and have a child and receivedtfeatme
another provider, Dr. Marsha Fisher, related to fertility iss&aintiff also received periodic
treatment at the Mercy Hospital ER.

Dr. Jackson’s treatment notes reflpadbblems controlling Plaintiff's various symptoms.
For example, notes from May 2013 represent that Plaintiff's asthma wagkhabntrolled and
that e continued to suffer from morbid obesity. The notes further indicate that Plaintiff
suffered from occasional anxieayd was receiving multiple psychiatrielated medications.
Dr. Jackson’s note®gularlyindicate that Plaintiff exhibited a normal owand affect, and was
well-oriented.

Dr. Jackson’s notes, which span about two years, indicate that one of the substantial
issues with Plaintiff's health care was controlling her asthma and hypierterThis issue is

generally consistent with Plaiffts frequent visits to the ER. Dr. Jackson’s notes indicate,



however that Plaintiff was norcompliant with her treatment and/or medications. Dr. Jackson
regularly noted that Plaintiff continued to smoke cigarettes despite her coadigmilarly,
Plaintiff was not using her CPAP machine to assist with her obstructive sleep apdevas not
compliant with other medications, including medications for blood pressure, migramnes
psychiatric issues. Dr. Jackson’s notes also indicate that Plaintiff consumeddiepcatrone
time reporting that she subsisted largely on fast food. Dr. Jackson’s notesditartei that she
spent more than 50% of her time with Plaintiff on counselling, including encouragimgfiPto
modify her lifestyle.

Onthe whole, the treatment notes from Dr. Jackson and Mercy Clinic indicate that
Plaintiff typically received routine and conservative treatment for heuaailments, and that
Plaintiff was noneompliant withthe course of treatment providadd recommeded.

Dr. Jackson completed an Arthritis Residual Functional Capacity Questiqrizaae
May 14, 2015, which is one of the important pieces of opinion evidence in the record. (Tr. 987)
Dr. Jackson indicated that she had treated Plaintiff every three months for thevpyeats,
and that Plaintiff had a diagnosis of arthritis. Of twenty-one positive objedgive for arthritis
listed on the form, Dr. Jackson identified only “Crepitus” (grinding or popping sounds) of the
knees as applying to Plaintiff. Dr. Jackson listed morbid obesity, asthma, and bipoidedas
additional diagnosed impairments. Although the questionnaire identified tfoemtyrore
generalizedymptoms for consideration, Dr. Jackson marked dmigé&thlessnessDr. Jackson
indicated that Plaintiff wasot a malingerer and that emotional factors did not contribute to the
severity of Plaintiff's symptoms or functional limitations. Regarding pain,J&kson listed
bilateral pain in Plaintiff’'s knees/ankles/feet, and that pain would frequeatghferewith
Plaintiff's attention and concentration. Dr. Jackson opined that Plaintiff coutar sitdre than

two hours at a time (and at least six hours during an eight-hour workday), staneéor fif



minutes before needing to sit down, stand/walk less than two hours during an eight hour
workday, and that she would need to shift positions between sitting and standing/walking. D
Jackson further opined that Plaintiff would need unscheduled breaks hourly. Dr. Jackson also
made specific findings regarding Plaintiff’s ability to perform variouskaretated tasks such as
carry weight, twist or bend, and reach. Finally, Dr. Jackson estimated thauihaffRvould
miss about four workdays per month due to her impairments or treatment requirements.

The ALJs treatment oDr. Jackson’s opiniors discussed in greater detail below.

E. Dr. Jordan Balter, D.O.

The administrative record also includes numerous treatment notes from Dr. Jaltgan B
Dr. Balter was Plaintiff's treating psychiatrist from around 2@ntil at least 2014.Seeg e.q,
Tr. 513-85) Many of Dr. Balter’s notes are difficult to read. lfoam dated September 16,
2013, responding to an inquiry for information relevant to Plaintiff's disability psder.
Balter noted that Plaintiff $iers from bipolar affective disorder and psychosis, and that she is
unable to complete activities of daily living. (Tr. 51By. Balter also completed a form entitled
“Certification for Health Care Provider for FMLA Leave & Behavioral le&rovider
Statement of Claim for Disability Benefits,” dated Aprif,22013. (Tr. 666-70) In this form, Dr.
Balter provided several opinions concerning Plaintiff’'s mental and emotieaith, but
estimated that Plaintiff might recover sufficiently to work by latey\2013.

F. Dr. George Vergolias, Psy.D.

Among the medical opinions in the record are three related opinions from Dr. George
Vergolias the last of which was dated September 11, 2013. (Tr. 644-52) Dr. Vergolias was not
a treating source, but revieweztords and information, including from Dr. Balter and Plaintiff.

Dr. Vergolias concluded that Plaintiff suffered from a functionally impg psychological

condition—nbipolar disorder. Dr. Vergolias noted that Plaintiff's functional impaitswould



reailt in decreased abilities in the following areas: sustgicognitive focus; multitasking
without errors; problem solving fluidly and without frustration; appropriatelyaci@g with
customers/cavorkers; and accomplishingsks within demanding tiniees. (Tr. 649) Dr.
Vergolias estimated that such limitations would last approximately eight weeks, a
recommended alternative treatment options to improve Plaintiff’'s symptadis.F(nally, Dr.
Vergoliasindicatedthat he believed the evidence sleal Plaintiff had be® compliant withher
treatment. (Tr. 651)

G. Debra Villar, Licensed Mental Health Case Manager

The record also includes a “Medical Claim Plan,” dated August 27, 2013, and signed by
Debra Villar, Mental Health Case Managehich includes Plaintiff’'s answers to a questionnaire
for mental health claims to “Standard Insurance Company.” (Tr. 653-55)

H. Dr. James Flax, M.D.

The administrative record includes a Physician’s Consult Memo, dated April 30, 2014,
from Dr. James FlagxM.D. The memo appears to be directed tdadm associated with
Plaintiff's long-term disability carrier. The memo also indicates that Dr. Flax was not an
examining source. Rather, Dr. Flax reviewed the information from Dr. VergbliaBalter,
Mental Health Counselor Debra Villar, and Mercy Clinic.

l. Dr. Marsha Toll, Psy.D.

Dr. MarshaToll completed a psychiatric review technique and provided a Mental
Residual Functional Capacity assessnietiieDisability Determination Explanations
associateavith Plaintiff's DIB and SSI applications.Sée e.qg, Tr. 6365, 6869) The records
provided to Dr. Toll included records from Dr. Balter in September 2013. Among other things,
Dr. Toll found Plaintiff to have mild limitations regarding her activitéslaily living and

maintaining social functioning, and moderate limitations regarding congentrpérsistence, or



pace. (Tr. 63) The specific functional limitations found by Dr. Toll are idedtifigreater
detail in the Court’s analysis below.

1. Administrative Hearing

OnJune 3, 2015, the ALJ conducted a hearing on Plaindii€ability applicatios. (Tr.
28-58) Plaintiff, who appeared with counsel, testified in response to questions posedby.the
Plaintiff was 3 years old at the time of the hearing. Among other things, Plaintiff testified that
her daily activities consisted of lying in bed, watching television, takingcagadins, and
attending doctor’s appointments. Plaintiff noted that she both slept a lot but had bden up al
night and could not sleep. Plaintiff discussed her medications and some of her functional
limitations, and that she had arthritis throughout her body. At the time of hergydrintiff
was no longer receiving psychiatric care fromental health specialist because Dr. Balter died.

Plaintiff recounted her employment history in some detail, including her reasons for
leaving various positions. Plaintiff's past employmemaiuded working as a cashier,
collections representative, a shift manager at a gas station, a varietyeuséovice
representative positions, a van driver for “Call-A-Ride,” ar@hsino security officer. In some
instances, Plaintiff left her job due to her physical or mental conditions, in otes siae ke for
non-health reasons such as low pay or because the business shut down.

Plaintiff testified that she graduated from high school et just graduated from Job
Corps, ... Retail Sales Program.” (Tr. 53)

Dr. Darrell Taylor, an impartiadocational Expert (“VE”) testifiedin response to
guestions posed by the ALJ. The ALJ asked thea\gEries of five hypotheticguestions. Each
guestion built upon the prior question. The third hypothetical question asked the VE to consider
a hypothetical workemwith the same background as Plaintiff, who retaineckthgy to: lift and

carry up to 10 pounds occasionally and lift or carry less than 10 pounds frequently; statkd or wa



for 2 hours out of an 8-hour day; sit for 6 hours of an 8-hour day; standing and walking would be
limited to no more than 15 to 20 minutes at a time; never work with dust, odors, fumes, and
pulmonary irritantsandlimited to performingsimple routine tasks involving only simple work-
related decisions(Tr. 54-56) This third hypothetical question corresponds to the REhe

ALJ included in his decision denying benefits.

The VE found that a person having the limitations outlined in the third hypothetical could
not return to Plaintiff's past relevant work, but couldfpen aher jobs that exist in substantial
numbers in the national amMissourieconomy, including hand packer and production worker
assembler. (Tr. 57

The fourth hypothetical added a limitation ttfze hypothetical worker could only
occasionally stoop, crouch, squat, afichb ladders or stairs(Tr. 57). This additional
limitation did not alter the VE’s opinion that such a person could work as a hand packer or
production worker. 1¢.)

The fifth and final hypothetical added a limitation that the wovkauld miss about four
days of work each month. The VE concluded that such an individual would be terminated for
absenteeism.ld.)

V. ALJ’s Decision

This is an SSI andIB case. Plaintiff alleged a diséty onset date of September 17,
2012. Basedon Plaintiff’'s past earnings history, the ALJ determined that Plaintiff met the
insured status through December 31, 2017. (Tr. 12, 14)

In assessing whether Plaintiff was disabled, the ALJ followed the redivieestep
process laid out in the Commissioner’s regulations. At step one, the ALJ found thatf Pz
not engaged in substantial gainful activity after alleged onset of disabilityTr. 14) At step

two, the ALJ found that Plaintiff hatie following severe impairmesnt “asthma, obesity,

10



migraine headaches, bipolar affective disorder, andtpmstnatic stress disorder.1d() The
ALJ concluded that Plaintiff’'s hypertension, hyperlipidemia, and arthrégrewonsevere.

At step three, the ALJ found that none of Plaintiff’'s impairments, alone or in
combination, met or equeda listed impairment. The ALJ consideretlisting 3.03A regarding
Plaintiff's asthma, and Listings 12.04 and 12.06, regarding Plaintiff's mentahekited
impairments. (Tr. 15) Regarding mental health Ah& assessed the “paragraph B”
requirements finding that: (1) Plaintiff had mild restrictions in her activities of tiathg; (2)
mild restrictions in social functioning; (3) moderate restrictions in concenty@osistence or
pace; and (4) no episodes of decompensation for an extended duration. (Tr. 15-16)

Prior to $eps four and five, the ALJ concluded that Plaintiff had the RFC to —

performsedentary work as de&d in 20 CFR 404.1567(a) and 416.967(a) except

the claimant can never be exposediust, odors, fumes, or pulmonary irritants;
she would require a job that limited her to standing and/or walking to 15 minutes
at a time, but she would otherwise remain on task at her work station; and she
would be limited to simple, routine, repetitivasks, and making simple werk
related decisions.

(Tr. 16)

In makingthis RFC determination, the ALJ also made an adverse determination
regarding Plaintiff's credibility. In particular, the ALJ concluded tRkaintiff's “statements
concerning the intensity, persistence and limiting effects of [her] synggwere] partially
credible” (Tr. 17)

As a result of his RFC determinatiamd with the assistance of testimony from the VE,
the ALJ concluded that Plaintiff could not perform the dutidsepnpast relevant work. (Tr. 20)

At step five, the ALJ relied on the VE’s testimony to support a conclusion that there

existed sufficient jobs in the national economy that Plaintiff could still parfeuch as hand

* The ALJ’s findings at steps two and three have not been challenged herein.
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packager or assemblefTr. 21) Accordingly, the ALJ founthat Plaintiff was not disabled

under the Act. (Tr. 25)

Analysis

Issues Presented for Review

Plaintiff raises two issues for revievBothissueaultimately involve the RFC found by
the ALJ First, Plaintiff contendghat the ALJ cited no medical evidence to support a finding
that she was capable of sedentary work. Plaintiff argues that, becaudel thisd®dunted every
medical opinion in the record, no medical evidence supports the RFC. Plaintiff funthends
that the ALJ did not offer a legally sufficient rationale for discounting theiapiof Dr.

Jackson, her treating physician. Second, and relatedly, Plaintiff argues thgbalieetical
guestion posed to the VE was insufficieathuse it did not include a limitation that Plaintiff
would miss four days of work per month due to her impairments. The Commissioneedhas fil
brief in opposition, refuting Plaintiff's allegations of error.

As explained below, substantial evidence supports the ALJ’'s assessment of e opini
evidence in general, and Dr. Jackson’s opinion in particular. Further, substantial @videnc
supports the RFC ultimately determined by the ALJ and reflected in the hypaitijeiestion
posed to the VE.

. Standard of Review and Analytical Framework

To be eligible foISSI andDIB benefits, a claimannust prove that she is disabled within

the meaning of the Act. S@&aker v. Sec'y of Health and Human Servs., 955 F.2d 552, 555 (8th

Cir. 1992);Pearsall v. Massana@74 F.3d 1211, 1217 (8th Cir. 2001). Under the Act, a

disability is defined as the “inability to engage in any substantial gainfultgdiireason of
any medically determinable physical or mental impairment which can be expeotsdItan

death or which has lasted or can be expected to last for a continuous period of noh €8s tha
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months.” 42 U.S.C. 88 423(d)(1)(A) and 1382c (a)(3)(A)cl@mantwill be found to have a
disability “only if [her] physical or mental impairment or impairments @fsuch severity that
[she] is not only unable to do¢h| previous work but cannot, considerifinggr] age, education
and work experience, engage in any other kind of substantial gainful work whithiesttse

national economy.” 42 U.S.C. § 423(d)(2)(A) and 1382c(a)(3)&)ealsoBowen v. Yuckert,

482 U.S. 137, 140 (1987).

Per regulations promulgated by the Commissioner, the ALJ follows a five-stegspiac
determining whether a claimant is disabled. “During this process the Astldatermine:1)
whether the claimant is currently employed; 2) whether the claimant is sewepaired; 3)
whether the impairment is, or is comparable to, a listed impairment; 4) whetherirttentlean
perform past relevant work; and if not 5) whether the claimant can performremkotd of

work.” Andrews v. Colvin, 791 F.3d 923, 928 (8th Cir. 2015) (quotiegker v. Barnhas¥459

F.3d 934, 936 (8th Cir. 2006)). “If, at any point in the fstep process the claimant fails to
meet the criteria, the claimaistdetermined not to be disabled and the process efdig€iting

Goff v. Barnhart421 F.3d 785, 790 (8th Cir. 2005%eealsoMartisev. Astrue, 641 F.3d 909,

921 (8th Cir. 2011).

The Eighth Circuit has repeatedly emphasized that a district coent&sv of an ALJ’s
disability determination is intended to be narrow and that courts should “defer hedhiy
findings and conclusions of the Social Security Administration.” Hurd v. Astrue, 621 F.3d 734,

738 (8th Cir. 2010) (quoting Howard v. Massana55 F.3d 577, 581 (8th Cir. 2001)). The

ALJ’s findings should be affirmed if they are supported by “substantial evilendbe record

as a whole.SeeFinch v. Astrue, 547 F.3d 933, 935 (8th Cir. 2008). Substantial evidence is “less

than a preponderance, but enough that a reasonable mind might accept it as adequaté & suppor

decision.” _Juszczyk v. Astrue, 542 F.3d 626, 631 (8th Cir. 2@8@@galsoReece v. Colvin834
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F.3d 904, 908 (8th Cir. 2016); Wildman v. Astrue, 964 F.3d 959, 965 (8th Cir. 2010).

Despite this deferential stance, a district court’s review must be “more than an
examination of the record for the existence of substantial evidence in support of the

Commissioner’s decision.”_Beckley v. Apfel, 152 F.3d 1056, 1059 (8th Cir. 199®) district

court must “also take into account whatever in the record fairly detracts fedbmiettision.” Id.
Specifically, in reviewing the Commissioner’s decision, a district court iSregfjto examine
the entire administrative record and conside

1 The credibility findings made by the ALJ.

2 The claimant’s vocational factors.

3. The medical evidence from treating and consulting physicians.
4

The claimant’'s subjective complaints relating to exertional and non
exertional activities and impairments.

o

Any corroboration by third parties of the claimant’s impairments.

6. The testimony of vocational experts, when required, which is based upon a
proper lypothetical question which sets forth the claimant’s impairment.

Stewart v. Sec’y oHealth & Human Servs., 957 F.2d 581, 585-86 (8th Cir. 199&}ion

omitted.

Finally, a reviewing court should not disturb the ALJ’s decision unless itdialtsde the

available “zone of choice” defined by the evidence of record. Buckner v. Astrue, 646 F.3d 549,
556 (8th Cir. 2011). A decision does not fall outside that zone simply because the reviewing
court might have reached a different conclusion had it been the finder of factinsttivestance.

Id.; seealsoChaney v. Colvin, 812 F.3d 672, 676 (8th Cir. 20MdNamara v. Astrue590

F.3d 607, 610 (8th Cir. 2010) (explaining that if substantial evidence supports the
Commissioner’s decision, the court “may not reverse, even if inconsistent conclusiphe
drawn from the evidence, and [tbeurt] may have reached a different outcome”).

1. Analysis of Issues Presented

14



A. Credibility

The Court first addresses the ALJ's adverse credibility determinatidhatdecision
impacted the RFC the ALJ assigned to Plaint8eeWildman, 596 F.3d at 969 (explaining that
an “ALJ’s determination regarding [a claimant’s] RFC was influencedheyALJ’s]
determination that [claimant’s] allegations were not credible”) (citation onhittedhis case,
Plaintiff does not squarely challenge the AlLddverse credibility determination. Instead,
Plaintiff addressesne aspect of the ALJ’s credibility analysi®laintiff's minimal daily
activities—and then combines that with the larger issue of whether Plaintiff is capable of
sedentary work. SeeBrief in Support of Complaint at p. 13, $4)

The ALJ’s decision to discount Plaintiff's credibility does not depamtiely or even
substantially on Plaintiff' sictivities of daily living. Rather, a review of the ALJ’s decision

demonstrates that he gave ripl# valid andgood reasons for his decision in this regard.

® For exampleat page 13 of her briéflaintiff argues-

The decision fails to articulate a legally sufficient rationale as to homihienal
activities ofdaily living that are cited, reasonablbad to the conclusion someone
would be capable of engaging in sedentary work activity 8 hours a day, 5 days
week. The decision’s recitation as to plaintiff's minimal daily activities do not
amount to activity which would take 8 hoursTherefore, absena legally
sufficient rationale, the decision has failed under the standards contained in
Polaskito articulate a legally sufficient rationale for its conclusions these minimal
activities amount to a significant inconsistency.

Similarly, at page 14 Plairftiargues—

Plaintiff, therefore, respectfully submits the findings of residual fanat
capacity failed to articulate "some" medical evidence to support the findings of
residual functional capacity, as required under the standards contaiSatin

ard Lauer The decision's analysis of credibility is lacking, as it fails to articulate
a legally sufficient rationale relative to how those minimal activities reasonably
lead to the conclusion plaintiff would be capable of sedentary work activity.
Finally, the decision’s recitation plaintiff's noncompliance and diet somehow
renders her testimony inconsistent, also fails due to the decision’s lack of an
adequate legal rationale.

15



“An ALJ has a ‘statutory duty’ to ‘assess the credibility of the claimamicf thus, ‘an

ALJ may disbelieve a claimant’s subjective reports of pain because of inhm@msistencies or

othercircumstances.”Crawford v. Colvin, 809 F.3d 404, 410 (8th Cir. 2015) (quoting

Eichelberger v. Barnhar890 F.3d 584, 589-90 (8th Cir. 2004)). The Eighth Circuit has

instructed that, in the courserfiking anRFC determinatiofthe ALJ is toconsiderthe

credibility of a plaintiff's subjective complaints in light of the factors set fortRataski v.

Heckler, 739 F.2d 1320, 1322 (8th Cir. 19848eealso20 C.F.R. 88 404.1529, 416.92Bhe

Polaskifactorsinclude:
(i) claimant’'s daily activities;(ii) the duration, frequency, and intensity of
claimant’s pain; (iii) precipitating and aggravating factors; (iv) the dmsag
effectiveness, and side effects of medication; and (v) the claimant’s fuadction
restrictions.

Julin v. Colvin, 826 F.3d 1082, 1086 (8th Cir. 2016) (citing Polaski, 739 F.2d at 1322; 20 C.F.R.

§ 416.92%c)).

An ALJ is not required to discuss each Poldaktorand howit relates ta plaintiff's

credibility. SeePartee v. Astrue538 F.3d at 860, 865t8Cir. 2011)(stating that [t|he ALJ is

not required to discuss methodically each Polaski consideration, so long as he eggadvaind

examined those considerations before discountjptpatiff’ s] subjective complaintg’{internal

guotation and citation omitteddamons v. Astruel97 F.3d 813, 820 (8th Cir. 200(&)ating that

“we have not required the ALJ’s decision to include a discussion of how every Ratdski
relates to thplaintiff’s] credibility”).

This Court reviewghe ALJ’s credibility determination with defamceand may not
substitute its own judgment for that of the ALThe ALJ is in a better position to evaluate
credibility, and therefore we defer fibhe ALJ’s] determinations as they are supported by

sufficient reasons and substantial evidence on twaes a whole.’Andrews 791 F.3d at 929
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(citing Cox v. Barnhart, 471 F.3d 902, 907 (8th Cir. 200&gealsoJulin, 826 F.3cat 1086

(explaining that “[c]redibility determinations are the province of the Adrki the deference

federal courts owen such determinations); Gregq v. Barnhart, 354 F.3d 710, 713 (8th Cir. 2003)
(holding that “[i]f an ALJ explicitly discredits the [plaintiff] testimony and gives good reasons
for doing so, [the reviewing court] will normally defer to the ALJ’s credipilietermination”).
In this casegespite Plaintiff's arguments the contrary, the ALJ gave good reasons for
discounting Plaintiff’'s credibity. Accordingly, the Court will defer to the ALJ in this regard.

In discounting Plaintiff's credibility, the ALJ considered a host of facts and
circumstances supported by the recoftie ALJ first noted that, although Plaintiff claims total
disability, she previously applied for disability, was turned down, and thereafter returned to work

and continued working until her employer closed the facil@geMedihaug v. Astrue, 578 F.3d

816-17 (8th Cir. 2009) (leaving work for reasons other than disabilityg ALJ also correctly
noted that Plaintiff had overstated the intensity of her symptoms, even to meoicdéps. For
example, she routinely sought care at emergency room fadiliitdgpicallyreceivednon-

severediagnoses with routine amdnsenrative treatmentSeeMilam v. Colvin, 794 F.3d 978,

985 (8th Cir. 2015)cf. Buford v. Colvin, 824 F.3d 793, 797 (8th Cir. 2016); Lawson v. Colvin,
807 F.3d 962, 965 (8th Cir. 2015).

The ALJ also noted that plaintiff hadsegnificanthistory of non-compance with her
treatment recommendations. The record in this case is filled with instarsashaion-
compliance.Plaintiff’'s noncompliance is noticeabkxtensive in that it is not isolated in terms
of time, lifestyle, orspecifictreatment.For example, despiteer sleep apnea, bouts of
sometimes severe asthnaad breathing issues, Plaintiff continued to smoke and did not use her
CPAP machine. The record also includes several instances in which she veaspiiant with

her medications, includiniger psychiatric medications, as well as exerarse dietrequirements.
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SeeDunahoo v. Apfel, 241 F.3d 1033, 1037 (8th Cir. 2001) (claimant’s failure to follow

prescribed course of treatment may be weighed against credibilityessass subjective

comphints);Wildman v. Astrue596 F.3d 959, 965 (8th Cir. 2010) (sam@&awford v. Colvin,
809 F.3d 404, 411 (8th Cir. 2015) (continued tobacco, alcohol and dryg use)

Furthermore, the ALJ correctly noted that Plaintiff's testimony conflictig the
medial evidence, including evidence from her primary care physician, Dr. JackisontiffP
represented that she had arthritis throughout her body, yet Dr. Jackson’s td&8rily one
arthritic symptom—crepitus—and only in Plaintiff’'s kneeBhe ALJ madedditional, specific
findings regarding Plaintiff's credibility concerning the symptoms comng her headzhes and
mental health issues.

Finally, the ALJconcludedhat the record demonstrated that Pififunctioned
reasonably well (and sometimes imyped) despite the fact that she was often campliant
with her treatmentThe record also showehat, although she claims an inability to perform
even sedentary work, she was attempting to become pregnant.

In summarythe ALJ gavenumerous good reasons for discounting Plaintiff's subjective
complaints. Thus, the ALJ’s decision in this regard will not be disturBeeJulin, 826 F.3d at
1086 (noting the deference due to an Alcredibility determination)Greqgg 354 F.3d at 713.

To the extent Platiff’'s argumentdirectly or implicitly challenge the validity of the
ALJ’s credibility analysis, such a challenge cannot be sustained.

B. RFC and Opinion Evidence

Plaintiff contends that the ALJ’s determinationheir RFC is not supported by any

medicad evidence. Plaintifs6 arguments focus primarily on the ALJ’s determination that she
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retained the RFC to perform sedentary work (albeit with additional limitatfofi$)e heart of
Plaintiff's argument appears to be tHagcausehe ALJ discounted evemyedical opinion in the
record no medical evidence remainsgiopports the RFC.SgeBrief in Support of Complaint at
p. 10)

The Eighth Circuit has explained that

[a claimant’'s]RFC *“is the most [he] can still do despite [his] limitations20

C.F.R. 8 404.1545(a)(1)Although it is the ALJ’s responsibility to determine the

claimant's RFC, 20 C.F.R. 88 404.1545(a); 404.1546(c), the burden is on the

claimant to establish his or her RF&@ndrews v. Colvin, 791 F.3d 923, 928 (8th

Cir. 2015). The RFC determination must be supported by some medical
evidence.Myers v. Colvin, 721 F.3d 521, 527 (8th Cir. 2013).

Buford v. Colvin, 824 F.3d 793, 796 (8th Cir. 201&eealsoMartise v. Astrue, 641 F.3d 909,
923 (8th Cir. 2011). “Because a claimant’s RFC is a medical question, an Algssaent of
it must be supported by some medical evidence of the claimant’s ability to functien in
workplace.... Nevertheless, in evaluating a claimant’s RFC, an ALJ is ntedito considering

medical evidence exclusively.’Harvey v. Colvin, 839 F.3d 714, 717 (8th Cir. 2016) (quoting

Cox v. Astrue, 495 F.3d 614, 619 (8th Cir. 2007)).

Plaintiff's arguments suggest that the ALJ must have erred in assessREGQ®ecause
the ALJ discounted and did not rely on any of the source opinions. First, as a legal matte
Plaintiff's argument is incorrect. In determining a claimant’s R&C; ALJ is not required to
rely entirely on a particular physician’s opinion or choose between the opiniorsjodf the

claimant’s physicians.”Martise 641 F.3d at 923 (quoting Schmidt v. Astrue, 496 F.3d 833, 845

(7th Cir. 2007))’

® SeeBrief in Support of Complaint at p. 9 (“The decision of the Administratae
Judge cites absolutely no medical evidence for its conclusions regardingfidaabtiity to
perform sedentary work.”).

’ To the extent Plaintiff contends that the ALJ erred in not accepting any soopaeion
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Plaintiff is also wrong factually-the ALJ may have discounted aspects of every opinion,
but the ALJ relied on other aspeofsseveralopinions. For example,ite ALJ did not
completely discounDr. Jackson’®pinion Rather, the ALgavepartial weight tdDr. Jackson’s
opinion,anddiscounted those aspects which were not supported by the longitudinal record as a
whole. (Tr. 19)Similarly, the ALJ gave partial weight to the opinions of Drs. Balter and Toll.
Starting with Dr. Jackson, slsempletedan arthritis residual function questionnaire,
which is relevant to the question of whether Plaintiff is capable of sedertaky Wr. Jackson
treated Plaintiff for years and her opinion listed only one positive, objective sigppors of
Plaintiff's arthritis diagnosis-crepitus. Dr. Jackson listed other impairments as morbid obesity,
asthma, and bipolar disorder, and listed Plaintiff's pregas “fair.” Dr. Jacksomotedthat
Plaintiff experienced breathlessnessl bilateral pain in her knees/ankles/feet, but did not
indicate that Plaintiff experienced pain elsewhere. Dr. Jackson opined tinatfRlgiain would
frequently interfere wih her attention and concentration, but also that no emotional or
psychological conditions affected her pain. Dr. Jackson opined that Plaintiff cowldraibife
than two hours and at least six hours each day, and could stand could stand for 15 tranutes a
time and lesshan two hours total each workday. Dr. Jackson noted that Plaintiff did not need to
walk around during the workday, would not need a cane or assistive device, but would need to
shift between sitting and standing. Dr. Jacksoth&nopined that Plaintiff would require
unscheduled breaks frequently throughout the day, and would miss four days per month. Finally,
Dr. Jackson noted that Plaintiff could lift and carry 10 pounds frequently and 20 pounds

occasionally, could twist occasionally but rarely stoop or climb stairs, could creeh or

that Plaintiff was disabledée eqg., Brief in Support of Complaint at p. 15), the law is clear. An
ALJ may give no deference to a sousasonclusiorthat a claimant is disabled because such
opinions are reserved to the Commissior&eePerkins v. Astrue, 648 F.3d 892, 898 (8th Cir.
2011) (citation omitted).
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climb ladders, had no limitations with her ability to look and turn her head in all direciiahs
could use her hands without restrictions.

By and large, Dr. Jackson’s opinion is unremarkable and consistent with the ALJ’'s RFC
in material respects, and particularly with respect to sedentary®weukther, Plaintiff's
arguments ignore the significance of limiting Plaintiff to sedentary work. Elgitgth Circuit has
explained that limiting a claimant to sedentary work is, by itself, a significant linmtafee

Ellis v. Barnhart, 392 F.3d 988, 994 (8th Cir. 2005). In this case, the ALJ added further

limitations that specifically accounted for Plaintiff's breathing issues andairtezalth
limitations.

As for the limitations in Dr. Jackson’s RFC Questionnaire that the ALJ did nqitdcce
the ALJ’s decision was consistent with controlling case law. “[T]he Cononesss regulations
... provide that a treating physician’s opinion is given controlling weight if, and ontysf, i
‘well-supported by medically acceptable clinical and laboratory diagnodtitigees and is not

inconsistent with the other substantial evidence.” Johnson v. Astrue, 628 F.3d 991, 994 (8th

Cir. 2011) (quoting 20 C.F.R. 8§ 404.1527(d)(2)). An ALJ can discount a treating physician’s
opinion if, for example, that opinion is based on subjective complaints, more than objective

medical evidence. Sd®eece v. Colvin, 834 F.3d 904, 909 (8th Cir. 2Qtang Cline v.

8 Per 20 C.F.R. § 404.1567(a) —

Sedentary work involves lifting no more than 10 pounds at a time and
occasionally lifting or carrying articles like docket files, ledgers, and| sows.
Although a sedentary job is defined as one which involves sitting, a certain
amount of walking and standing is often necessary in carrying out job duties.
Jobs are sedentary if walking and standing are required occasionally and other
sedentary criteria are met.

® The ALJ rejected DrJackson’s opinions that Plaintiff would require numerous

unscheduled breaks and miss four days per month because those limitations wehedsat iimc
his RFC and would have eliminated meaningfuployment.
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Colvin, 771 F.3d 1098, 1104 (8th Cir. 201d¢ealsoVance v. Berryhill, 860 F.3d 1114 (8th

Cir. 2017) (affirming ALJ decision even where the source’s opinion was based ordjypart
the claimant’s subjective complaints$)n ALJ need not give controlling weighd a treating
physician’s opinion where there is an absence of clinical findings to support thengpinif the

opinion is vague, conclusory, or in an unexplained checklist forBetBoyd v. Colvin, 831

F.3d 1015, 1021 (8th Cir. 2016) (citing cases); McCoy v. Astrue, 648 F.3d 605 (8th Cir. 2011);

Johnson v. Astrue, 628 F.3d 991, 994 (8th Cir. 2011); Wildman v. Astrue, 596 F.3d 959, 964

(8th Cir. 2010).

Dr. Jackson’s opinion is provided mostly in a conclusory, clistkermat. With
specific regard to Dr. Jackson’s representation that Plaintiff would miss falboutays each
month and require frequent, unscheduled breaks, the opinion lacks any sumgp@laintiff's
brief does not point to any specific, objective clinical findings or diagnosticresediat would
support Dr. Jackson’s opinion. To the extent Dr. Jackson’s opinion rests on Plaintiff' sigabjec
complaints, the ALJ was justified in dsunting the opinion.

Put simply, the administrative record, when considered as a whole, supports a eonclusi
that Plaintiff is capable of work at the sedentary level. The fact that the ragght also
support a contrary conclusion is not a basisdwersing the ALJ’s decision in this casgee
Reece 834 F.3d at 908yIcNamara 590 F.3dat 610. Further, the fact that the ALJ did not parse
out each item of evidence to support his RFC refl€dtsthis case, little more than an arguable
defect in opinion writing, which is excused as hasslbecause it has no bearing on the outcome

of this matter SeeHepp v. Astrue, 511 F.3d 798, 806 (8th Cir. 2088galsoVance v.

19 Again, Plaintiff focuses a substantial portion of her argument on whether she iscapabl
of sedentary work. Most of Dr. Jackson’s opinion, as well as her treatment notes, botthof whi
the ALJ referenced, ledd a conclusion that Plaintiff is capablevedrk at the sedentary
exertion level.
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Berryhill, 860 F.3d 1114 (8th Cir. 2017).

The ALJ also gave partial weight to the opinion of Plaintiff's treating psycstiaDr.
Balter. From the record, it appears that Dr. Balter provided his opinion in comedh a
disability claim to UnitedHealth Group. (Tr. 665) Dr. Balter's opinion is dated Apyi2013.
The ALJ discounted Dr. Balter’s opinion becauster alia, Plaintiff was not compliant with her
medications, had not been forthcoming with her providers regarding he&ongliance with
her CPAP use, and because other records showed more normal examinationareTdiesealid
reasons for discounting a treating physician’s opinions and are supported byotdamehis

case SeeChaney812 F.3d at 679; Davidson v. Astrue, 501 F.3d 987, 990-92 (8th Cir. 2007).

Additionally, Dr. Balter’s opinion itself suggested that the limitations outlineceth were not
permanent Dr. Balter estimated that Plaintiff would be able to return to work in just over thirty
days after theate of his opinion. (Tr. 670).

The ALJ gave partial weight to the opinion evidence from Dr. Marsha Toll, Psy.D. Dr
Toll completed a psychiatric review technique and provided a Mental Residualdrahcti
Capacity assessmenttheDisability Determination Explanations associated with Plaintiff's
DIB and SSI applications. Dr. Toll's findings are largely consistent \WwehAi_J’s findings at
step three, and did not include any limitations that would be more restrictive thamttioded

in the RFC outlied by the ALJ! In her brief, Plaintiff does not identify any aspect of Dr.

1 Dr. Toll found Plaintiff to be not significantly limited in her abilities to: (1) carry out
very short and simple instructions; (2) perform activities within a schedule anthmaegular
attendance within customary tolerances; (3) sustain an ordinary routine wtkoia s
supervision; (4) work with others without being distracted; (5) make simple nstated
decisions; (6) complete a normal workday and work week without interruptions due to
psychologically basd symptoms; (7) and perform at a consistent pace without an unreasonable
number and length breaks. Dr. Toll found Plaintiff to be moderately limited in hey abili
carry out detailed instructions and maintain attention and concentration for ekpenaels, but
that Plaintiff retained the concentration and persistence capabilities tmoak step
instructions.
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Toll's findings that the ALJ should have, but did not, includBlantiff's RFC.

The ALJ gave little weight to the opinions of consulting psychologist, Dr. George
Vergolias®? Dr. Vergolias reviewed various documents and records, including Dr. Balter's
records Dr. Vergolias interviewed Plaintiff by phone. Dr. Vergolias described atyaof
limitations regarding Plaintiff's ability to perform competitively in a work enminent. Dr.
Vergolias prepared his opinion under the mistaken belief that Plaintiff was catyiia her
treatment plans. (Tr. 651) The ALJ discounted Dr. Vergolias’s opinion preciselydeeof
Plaintiff's noncompliance issues. Again, this is a valid reason to discount the opinion of a non-
treating source.

The ALJ also gave little weight to the opinion of Dr. James Flax, MD, a&ramining
consulting physician/psychiatry source who provided a “Physician Consult Memaj”Ajaié
30, 2014. The ALJ discounted Dr. Flax’s opinion because it was from exaonining source
and given to a longerm disability carrier, and because Dr. Flax was not aware of Plamtdfi
compliance issues. These are proper reasons to discount an opinion and$taiafitloes not
appear to take issue with the ALJ’s treatment of this opinion.

In sum, the ALJ gave valid reasons, supported by the record, for giving only partial
weight to the opinions of Drs. Jackson, Balter, and Toll, and giving little weight tppthens
of Drs. Flax, and Vergolias. Contrary to Plaintiff's arguments, medical evadermduding
aspects of the opinions of Drs. Jackson, Balter, and Toll, supports the RFC found by the ALJ i
this case.The ALJ’s decision adequately and fairly discharges his duty of resolving thewari

opinions. SeeFinch 547 F.3d at 936 (“The ALJ is charged with the responsibility of resolving

12pr. Vergolias provided three opinions to UnitedHealth Group relative to Plaintiff's
long-term disability claim. The Court will foauits discussion on last opinion in the record,
whichis dated September 11, 2013. (Tr. 644-52)
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conflicts among medical opinions.”).
Plaintiff's first point of error cannot be sustained.

C. Hypothetical Question to VE

Plaintiff also argues that the hypothetical question posed to the VE at heisidhtive
hearing was insufficient. Plaintiff contends that a sufficient question wad included a
limitation that Plaintiff would likely miss four daysf work per month. As noted above, the
source of this additional limitation is Dr. Jackson’s opinion. Having concluded that theid\
not err in weighing the opinion evidence, and that substantial evidence supports  BRACJ
determination, Plaintiff’'s second point of error cannot be sustained.

Thethird hypothetical posed to the VE corresponded to the ALJ found by th&ALJ.
Thus, the ALJ was justified in relying on the VE’s opinion that Plaintiff was nabtéd and
that there exists sufficient jobs in the national and local economy which Rlatgins the RFC

to perform. SeePerkins v. Astrue, 648 F.3d 892, 901-02 (8th Cir. 2011) (“A hypothetical

guestion posed to the vocational expert is sufficient if it sets forth impairswgoperted by

substantial evidence in the record and accepted as true.”) (internal quatatittesl);seedso

Scott v. Berryhill, 855 F.3d 853 (8th Cir. 2017).
Conclusion
For the foregoing reasons, Plaintiff's contention that the ALJ erred in fatinlzer
RFC cannot be sustained. The ALJ’s decision regarding Plaintiff's RFC is suppyprte

substantial evidnce, and because that decision falls within the reasonable “zone of choice,” it

13 The fourth hypothetical added limitations generally consistent with Plaintiff’'s
allegations of arthriti;mamelylimitations concerning stooping, crouching, squatting, and
climbing. Although the ALJ did not include those limitations in the RFC he ultimately found,
the VE concluded that a person with such limitations could still find work in the Missmdiri
national economy. Thus, although Plaintiff doestake specific issue with the ALJ’s step two
finding that her arthritis is nesevere, it would likely not have changed the outcome of this case
had the ALJ included limitations relative to Plaintiff's arthritis.
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will not be disturbed.SeeBuckner 646 F.3cat 556.
Accordingly,
IT IS HEREBY ORDERED that, the decision of the CommissioneABFIRMED . A
separate Judgment shall be eedethis day.
/s/ John M. Bodenhausen

JOHN M. BODENHAUSEN
United States Magistrate Judge

Dated this16th day of August , 2017.
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