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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF MISSOURI
EASTERN DIVISION

PHYLLIS SCHLAFLY REVOCABLE
TRUST, et al.,

Plaintiffs,
V. No. 4:16CV01631AR

ANNE COR], et al.,

N N N N N N N N N N

Defendants

MEMORANDUM AND ORDER

This matter is before the Court on Plaintifayllis Schlafly Revocable TruétTrust”) and
Eagle TrustFund’'s (‘Eagle Trus) (collectively, “Plaintiffs”) emergency motion for tempore
restraining orde(“TRO”) and preliminary injunctionfiled with the Court on November 3, 2016.
(Doc. No. 7)On November 7, 201@efendantsAnn Schlafly Cori, Eunie Smith, Cathie Adar
Carolyn McLarty, Rosina Kovar and Shirley Curry (“Defendant#€y] a response in oppositida
the motion and the Court held oral argumeRtaintiffs thereafterfiled a reply (Doc. No. 26)For
the following reasons, Plaintiffs’ motion will be denied.

. BACKGROUND

The procedural history of this case is complex, as the pagaeei@lly are litigating twc
other cases in the geographic aréa.one of these casean llinois State court entered a TRO
April 2016 restraning Edward Martin, John Schlafly, and Eagle For(monparties in this action)
from interfering with Defendants’ access to any and all property of Eagler: an organizatic
that competes with PlaintiffCor v. Martin, 2016 MR000111 (lll. Cir. Ct. Oct. 20, 2016); (D
No. 7-6 at }2). On October 20, 2016, the lllinois court amended the TRO, and af

Defendantsherein in their capacities as the majority members of the Eagle Forum Bo
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Directors, temporaryate control and possession over all Eagle Forum property, including a
14,000 active Eagle Forum members and 41,000 email addresses, the Eagle Forun
(eagleforum.org) and email, and financial and deposit accounts. (Doc. No. 776 at 6).

Meanwhle, on October 19, 2016, Plaintiffs filed suit in this Court, asserting caut
action for violations of the Defend Trade Secrets Act, 18 U.S1838; the Missouri Uniforr
Trade Secrets Act, Mo. Rev. Stat487.455et seq; the Lanham Act, 15 U.S.C. 8§814(1).
1125(a); declaratory judgment under 28 U.S.C. § 2201; and claims under Missouri comn
(Doc. No. 1). Underlying each of Plaintiffs’ claims is an allegation that one or Defendants, ¢
persons acting on bdhaf Defendants, have impermissibly accessed, misappropriated, an
Plaintiffs’ intellectual property.

The following relevant facts are set forth in Plaintiffs’ complaint and emeggeotion fol
temporary restraining order and preliminary injunetigDoc. Nos. 1, 7) According to Plaintif
two Trust employees, Elizabeth Miller and Ann Bensman, have misappropriatatfflarade
secrets and are sharing them with Defendants. Plaintiffs assert that Defeadaoms threaten the
proprietary nature and confidentiality of a database of contact inform@ktie “Database”) which
Defendants use for direct mail and fundraising efforts promoting causes supppriguylibs
Schlafly (“Mrs. Schlafly”). Plaintiffs assert that, in the lllinois cadéiller and Bensman ha
misrepresented themselves as employees of, Missouri Eagle Forum. Plairttifs claim that, o
October 31, 2016, they directed Miller and Bensman to report to a different offidea heetin
at which they were reminded of the prigpary nature of the Database, directed to return
passwords, and asked to sign an acknowledgement of the confidentiality of theatitfo!

Plaintiffs also allege that Miller and Bensman refused, and they have netilnered to work nc

! Another similar case is pending in the U.S. District Court for the Southern bittilinois. See
Cori v. Phyllis Schlafly’sAmerican Eagles3:16CV00948DRH-RJD.
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relinquihed their passwords. Plaintiffs contend that partial lists of the Bsg¢alvere created wh
these employees had access to the Database, and Plaintiffs express conceriiethand
Bensman may have copied these partial lists.

On November 3, 2016, Plaintiffs filed the instant emergency motion for tem,
restraining order and preliminary injunction. (Doc. No. 7) In their motion, Plairggksthat th
Court enjoin Defendants from using the likeness and image of Phyllis I$cklgbin Defendant
from distributing, using, or disseminating the Database and any other coifideade secrets
Mrs. Schlafly; and require Defendants to list and return confidential and proptietde secrets
Mrs. Schlafly, including the Qiabase. In response, Defendants argue that the intellectual property
at issue belongs to Eagle Forum, and is already subject to the lllinois ddr@'’s

. DISCUSSION

In determining whether to issue a TRO, the Court must consider the following ftans{
(1) the threat of irreparable harm to the movants; (2) the balance betweenrthinidathe injur
that granting the injunction will inflict on other parties litigant; (3) the probability thatamis
will succeed on the merits; and (4) the public inter&taphase Sys., Inc. v. C L Sys., ,lit6el0
F.2d 109, 113 (8th Cir. 1981) (en banc). “While no single factor is determinative, the pro
of success factor is the most significantfome Instead, Inc. v. Floranc@é21 F.3d 494, 497 (8
Cir. 2013) (citation omitted). The party requesting injunctive relief bears the “@eplrden” o
proving that an injunction should be granté&glelco Corp. v. Coniston Partner811 F.2d 414, 41
(8th Cir. 1987).

A. Likelihood of Success on the Merits

The Court concludes th&taintiffs have not met their burden of establishing a reasol
likelihood of success on the merits of their claims. In Count | of the Complaimtifiéabring a

trade secret misappropriation claim under the Defend Trade Secretb 206 (“DTSA”), which



creates a private cause of action in favor of the “owner of a trade secret that igopisaigl... if
the trade secret is related to a product or service used in, or intended forinisgstate or foreign
commerce.” 18 U.S.C8 1836(b)(1).In Count V, Plaintiffs bring a trade secret misapproprie
claim under théMissouri Uniform Trade Secrets ACtMUTSA”), V.A.M.S. § 417.450 et sedhe
elements of Plaintiffs’ trade secret misappropriation claims under tH@ADANd MUTSA e&e
essentially the same. In order to prevail on a claim for misappropridtetrade secreg plaintiff
must show: (1) the existence of a protectable trade secret; (2) misappropagtinose trad
secrets by the defendant; and (3) damages.

A trade secret isdefined by theDTSA and MUTSA as ‘“information,” including
“compilatiors,” that meets two qualifications: (#)e owner thereof has taken reasonable measures
to keep such information secret; affg) the information derives independent economic Vi
actual or potential, from not being generally known to, and not being readily asceedimabgf
proper means by, another person who can obtain economic valuégdidistiosure or use&Seel8
U.S.C. § 1839(3); V.A.M.S. &17.453(4). Amisappropriation occurghen (1) a person acquir
the trade secret while knowing or having reason to know that he or she is doing sordyyei
means, (2) a person who has acquired or derived knowledge of thesé@eét discloses it withc
the owner’s consent, or (3) when a person who has acquired or derived knowledge of tl
secret uses it without the owherconsentSeeMission Measurement Corp. v. Blackbaud, |iND.
16 C 6003, 2016 WL 6277496, at *4 (N.D. Ill. Oct. 27, 20(f)otingSyntel Sterling Best Shoi
Mauritius Ltd. v. Trizetto Grp., IncNo. 15CV211, 2016 WL 5338550, at *6 (S.D.N.Y. Sept.
2016) (citing 18 U.S.C. § 1839(5%ent. Trust & Inv. Co. v. Signalpoint Asset Mgmt., | 4@2
S.W.3d 312, 322 (Mo. 2014).

In Counts IlI, lll, and IV of the Complaint, Plaintiffs bring claims for deanark

infringement, unfair competition, and trademark dilution under the Lanham Act, 15 U.S



1114, 1125. To prevail on a claim of trademark infringement under 15 U.S.C. § 1114(1), a
must establish that (1) it owns a valid, protectable mark, (2) that defendants hdveeuserk in
commerce without the plaintiff’consent; and (3) that there is a likelihoodaifusion between tf
plaintiff's mark and the defendastmark. 15 U.S.C. § 1114(1B; & B Hardware, Inc. v. Hargi
Indus., Inc, 569 F.3d 383, 389 (8th Ci2009) JDR Indus., Inc. v. McDowell21 F. Supp. 3d 87
882 (D. Neb. 2015)A claim of unfair competition under 15 U.S.C1825(a)(1) hagssentiallythe
same elements. 15 U.S.C. § 1125(a)@ayvis v. Walt Disney Cp430 F.3d 901, 903 (8th Cir.
2005).

In order to prevail on any of these claims, Plaintiffs have to establish thhdliréssue o
ownership of a protectedanle secret or trademarere, there arsignificant factual disputesot
only as tathe ownership of the Databageit also as to its content.

In their emergency motion and during arguments made orettued Plaintiffs assertthe
Trust ownsthe Databasand other proprietary informatigoursuaih to an Assignment of Righ
executed August 31, 2016, which assigned amadsterred all of Mrs. Schlafly intellectua
property and intangible literary property rights to freist. (Doc. No. 2 at 1). Plaintiffs alsc
asserton the recorcnd in their replythat theDatabase is not the list of 14,000 active membe
the Eagle Forunor 41,000 email contacts maintained by the Eagle Forum; rather, it is arhye
separate lisbf 400,000 entriegollectedby Mrs. Schlafly and owned by thEust Defendant:
counterby arguingthatthe Eagle Forum owns thgatabasgand that the present lawsuit conce
the property rights and interestskdgle Forum Defendants further contend that Plaintitigsis
for their ownership of the DatabgsanAssignment of Rightgxecuted by Mrs. Schlaflynay be ¢
result of undue influence.

Given the lack of clarity andisputed factsurrounding the ownship and contenof the

Databasethe Courtfinds that Plaintiffs cannot establisHilkelihood of success on @aim unde



the DTSAor MUTSA.

Although Plaintiffs focused primarily on the Database during oral argurihepthave alst
requestedhatthe Court enjoin Defendants from using Mrs. Schlaflyame, image, and likeness
Plaintiffs assert that prior to Mrs. Schlafly death, sheevoked allpreviously issued licenses to
use of her name, image, and likenemsd assigned ownership of them to the TruBtaintiffs
further allege thaidespite the revocation and subsequent assignibefendants have continued
use Mrs. Schlafiys name, image, and likeness on the Eagle Farumebsite, which Plaintifi
charactede as a competing organization that is collecting and using fitodsupport contrar
positiors[.]” (Doc. No. 7 at 9). In responsBefendants arguéhat PlaintiffS claims to Mrs
Schlafly s right of publicity are based on the AssignmehRights document, the legitimacy
which is in dispute. Defendants also contenadt Missouri courts have not recognized a post
mortemright to publicity. Plaintiffs reply that although Missouri has not yet addressed wh
such a rigpt exists, twentythree of the twety-five states that have addressed the issue recog
postmortem right to publicity.

The Court need not address whether a-pastem right to publicity exists at this juncture.
Even assuming,of purpees of thisanalysis that a postnortem right of publicity exists i
Missouri, it is unclear on the record who currently lzaghority to control and use Mrs. Schlafly
name, image, and likenes¥he Court at thigime is thereforeunconvined of Plaintiffs likelihood
of success on thaerits. Moreover thelllinois State Cases amended TRO allozd Defendantdo
assume“temporary sole control and possessmvrer all Eagle Foum property[.] It further
installed Anne Cori as théActing Chairmanand Eunie Smith as Acting President of the E
Forum. Thus, the actions that seem to be at the heart of Plaimigfg of pubicity claim appear t
be santioned by the lllinois cours amended TRO

For these reasons, the Cooonclude<Plaintiffs have failed tshow a likelilbod of succes



on their claims at this juncture. Th@ourt thus dclinesto issue a TRO that would appeal
disturb or undo the status quo currentyablishedy the amended TR the lllinois Sate Case.

B. Threat of Immediate and Irreparable Harm

The Court also finds thaPlaintiffs havefailed to showathreat of irreparable harmequired
for the issuance of a TRO.In order to demonstraiereparableharm, a party must show that
harm is certain and great and of such imminence that there is a clear and pebdont emgutable
relief” Novus Franchising, Inc. v. Dawson25 F.3d 885, 895 (8th Cir. 2013) (citation omitt:
In this case, Plaintiffare concerned that two Eagleu$t empoyees may have copiedl or part of
the Databasdérom a secure computeand if so,that they may be sharing this informah with
Defendants. Put simply, the Court finds the alleged harm in this case to bspeculative
S.J.W. ex rel. Wilson v. L'ee Summit R Sch. Dist. 696 F.3d 771, 779 (8th Cir. 201
(“Speculative harm does not supporpraliminary injunction.”. Plaintiffs have not present
enough evidence in their brief or on the record to establishhddiarm iso “certain and great ai
of such imminenceas to require injunctive reliefNovus Franchising725 F.3d at 895.Instead
Plaintiffs ask the Court tenjoin Defendants from accessing a datalfdeecontent andwnership
of which is in dispute)and is alspper Defendanishe subject othe TRO issued in the lllinoi
State Case, which grants Defendants the access Rigintiffs are novasking this Court to enjoin.

Plaintiffs also clainthat Defendantsuseof Mrs. Schlafly s name, image, and likenessIwil
result inirreparableharm becauseDefendants are collecting rids in Mrs. Schlaflys name an
using them to support positions contrary to ones Mrs. Schiaflypported Plaintiffs assert in the
emagency motion that Defendants actions tarnish Mrs. Schéafhemory and reputation. In th

reply, Plaintiffs convey their fear that following the electibBefendants willimproperly utilize

% The parties dispute, and the record does not conclusively show, by whom Ms. Miller and Ms.
Bensmarwere employed- EagleTrust or Eagle Forum.
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Mrs. Schlaflys name, image, and likeness to endorse positions that are contrary to Mrs.’S
values’ (Doc. No. 26 at 5). As to this claim, the Court also finds that the riskeplarablenarm
is too speclative. Plaintiffs’ briefs convey a fear that Defenddnt®nduct will cause harm at
later time, but they do not identify any real evidenéemmediate and irreparable haror the
Court to consider. Instead, theefsdiscuss whaimight occur if Defendants act improperly¥he
Court thusfinds that the possibility of harm to Mrs. Schlaflyorand and imageis far too
speculative to justify the issuance of a TRO.

The Courtfurther notes thathile Plaintiffs filed this instant action on October 19, 2(
they did not file their emergency motionof TRO and preliminary injunctioruntil November3,
2016 Thisfact alone is not dispositive; howev@laintiffs delay in filing theiremergency motion
further supports the Court’s findirigatthere is no risk of immediate harm. Therefore, the isst
of a TRO is not justified In sum, he Courtfinds no threat of immediate amdeparableharmto
Plaintiffs.

C. RemainingDataphasd-actors

The Court will consider next the two remainim@ataphasefactors: thebalanceof harms
and the public interestln balancng the harms caused by the Ctaidecisionnot toissue a TRC
the Court is mindful of Plaintiffsarguments regarding the protection of ‘aneghtof publicity and
trade secrets. The Court, however, is also mindful oh#renof orderingemergencyinjunctive
relief where as heresignificant factual disputes exist in issues centrahtpartiesrequesif and
response to a TRQAIthough it is in the publics interest to ense that confidential and propriet:
propertyis so maintained, that interest would not be served by a TRO when the owrtdrtai
propertyis in significant dispute.

The Courtalsonotes that the TRO issued the lllinois State courtgrants Defendantsole

control overa datbase of information which, given the significant factual disputes in thisrnage



be identical or substantially similar to tBatabase Even if the database contemplated by RO
in the lllinois State Casie notidentical or substantially similar to tfizatabase, the information
these databases may overlafhe Court also notes thtte lllinois State courtexplicitly states ir
several instances that isiginal and enended ROs are intendedo preserve the status qué
TROissuedby this Court would appear to be inabt conflict with the lllinoisState courts order.
[11.  CONCLUSION

After careful consideration of tHeataphasedactors the Courtconcludes Plaintiffs have n
met their burden of showing that a temporary restraining order should be issued.

Accordingly,

IT ISHEREBY ORDERED that Plaintiffs emergency motion for temporary restrain
order and preliminary injunction (Doc. No.i8)DENIED.

Dated this9th day of November, 2016.

Bt A

JOHN A. ROSS
UNITED STATES DISTRICTIJUDGE




