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UNITED STATESDISTRICT COURT
EASTERN DISTRICT OF MISSOURI
EASTERN DIVISION

CHRISTOPHER GASSEL )
Plaintiff, ;
V. g No. 4:16€V-01663JAR
PAUL JONES, MD et al., ))
Defendants. ))

MEMORANDUM AND ORDER

This matter is before the Court on Defendant Paul Jones, M.D.’s (“Defendant”) Motion
for Summary JudgmeniDoc. 54).Plaintiff has responded (Doc. 60), Defendant has replied
(Doc. 61), and Plaintiff has filed a steply (Doc. 62)and another memorandum in opposition
(Doc.69). For the following reasons, the Court will grant Defendant’s Motion.

l. Background

On October 24, 2016, Plaintiff, an inmate in the custody oMissouri Department of
Corrections (“MDOC”) filed this action under 42 U.S.C.1883 (Doc. 1). His complaint, as
amendedand as relevantlleges that Defendang physician employed by Corizon Medical
Services (“Corizon”)wasdeliberatéy indifferent to his serious medical needs by failing to treat
him for aneck injury he suffered in Novemb&014 (Doc. 4)* More specifically, Plaintiff
claims that Defendant refused to treat him on June 25, 2014; September 25, 2014; October 3,

2014; October 10, 2014; and November 13, 20d4af 5-6). Plaintiff assertshat—between July

! Plaintiff also namedCorizon as a defendanthowever,on De@mber 16, 2016, the Court
dismissed Plaintiff's deliberatadifference claim against Corizon for failure to state a claim,
pursuant 28 U.S.C. § 1915(2)(B) (Doc. 6).
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16, 2014andNovember ¥, 2016—he selfdeclared medical emergencies/eraltimesbecause
he was unable to raise his head without experiencing severe pain bitcauis|c]s of his spine
[were] cutting into [his] spinal cord creating severe nerve damdbg”at 6). In addition,
Plaintiff claims that a September 25, 2014ay of his spine revealed that he urgently needed
treatment, but Defendant refused to béma on September 3Qd.). According to Plaintiff, on
November 21, 2014, Corizon informed him that “if [he] wantedlica treatment to exhaust
[his] grievance procesg{ld.). Plaintiff underwent neck surgery in March BXL(ld. at 5). He
claims that the delay in treatment caused him unnecessary pain, as well asrsé\eEenanent
nerve damage, physical disfiguremeaiyd loss of muscle tongld. at 56). He seeks
compensatory damages and an order requiring Corizon to providéhéimedical treatments
that hissurgeorhas recommendddd. at 7).

Defendant previously moved for summary judgment on the ground thatifPlaad
failed to exhaust his administrative remedies pursuant to the Prison LitigagifmrnR Act, 42
U.S.C. 81997e(a)before bringing this action (Doc. 24)hereatfter,Plaintiff also moved for
summary judgment, asserting that he is entitled to judgorethe merits because the undisputed
medical evidence establishes that Defendant was deliberately indifferent tedisalmeeds
(Doc. 34). The Court denied both motions (Doc. 39). Defendant now moves for summary
judgment on the ground that the Pldintiannot demonstrate that Defendant was deliberately
indifferent to his medical needs (Doc. 54).

. Summary Judgment Standard

% In his amended complaint, Plaintiff indicates that he underwent surgery on Mar2h120,
however, it is apparent from the limited record before the Court that his surgepeMdamed
in March 2015Docs.25-2 at16, 20, 23-2}1



The Court may grant a motion for summary judgment if the movant shows that there is
no genuine dispute as to any material fact twedmovant is entitled to judgment as a matter of
law. Fed. R. Civ. P. 56(aPeterson v. Kopp, 754 F.3d 594, 598 (8th Cir. 2014). A moving party
bears the burden of informing the Court of the basis of its mdfidotex Corp. v. Catrett, 477
U.S. 317, 323 (1986). Once the moving party discharges this burden, the nonmoving party must
set forth specific facts demonstrating that there is a dispute as to a gesuamef material fact,
not the “mere existence of some alleged factual disp@teérson v. Liberty Lobby, Inc., 477
U.S. 242, 248 (1986).

In passing on a motion for summary judgment, the Court must view the facts in the light
most favorable to the nonmoving party, and all justifiable inferences are to be drawfawohis
Celotex, 477 U.S. at 331. The Court’s function is not to weigh the evidence but to determine
whether there is a genuine issue for taiderson, 477 U.S. at 249. “Credibility determinations,
the weighing of the evidence, and the drawing of legitimate inferences feifiadtsare jury
functions, not those of a judgerorgerson v. City of Rochester, 643 F.3d 1031, 1042 (8th Cir.
2011) (quotingReeves v. Sanderson Plumbing Prods., Inc., 530 U.S. 133, 150 (2000)).

IIl.  Discussion

“An inmate must rely on prison authorities to treat his medical needs; if the authorities
fail to do so, those needs will not be mdistelle v. Gamble, 429 U.S. 97, 103 (1976). Thus,
“deliberate indifference to serious medical needs of prisoneisitutes theunnecessarand
wanton infliction of pain,’proscribed by the Eighth Amendmeéntid. at 104 (citingGregg V.
Georgia, 428 U.S. 153, 1781976). Deliberate indifference claintsave “bothan objective and

a subjective component: ‘The [plaintifff must demonstrate (1) that [he] redfffrom]



objectvely serious medical needs and (2) that the prison officials actuallw lofebut
deliberately disregarded those ne&ddolly v. Knudsen, 205 F.3d 1094, 1096 (8th Cir. 2000)
(alterations in original) (quotinBulany v. Carnahan, 132 F.3d 1234, 1239 (8tir. 1997). In
order to state a cognizable claingwever, therisoner must allegdeliberateacts or omissions
“a complaint that a physician has been negligent in diagnosing or treatingicalnoendition
does not state a valid claim of medical maatment under the Eighth AmendmeéniEstelle, 429
U.S. at 106.

In his Motion for Summary Judgement, Defendant does not directly dispute that Plaintif
suffered from objectively severe medical conditiaffecting his neck and bagkoc. 55 at 3,
8). Instead, Defendant argues that the medeaadrdsreflect extensive andiligent treatment of
those condition®y him and others (Id. at 310.) In his GComplaint, Plaintiff asserts thae first
reportedhis spinal conditions on June 24, 20Doc. 4 at %. Defendant asserts that, during a
chronic care appointment on December 14, 2014, Plaintiff exhibited asymmetry infthis le
pectoralis musculature for the first tiend that Defendant immediately referred Plaintiff for an
MRI that ultimately resulted irsurgery(Doc. 55 at 7;see also Doc. 552 at 19).Plaintiff
concedes that he ultimately received spinal surgery, but argues that Defefused to treat his
condition in the intervening months and that the delay caused him unnecessary savane pa
resulted in permanent nerve damage and physical disfigurement (Doc. 4 at 5).

To succeed on a deliberate indifference claim premised on a delay in treatment, the
prisoner ‘must present verifying medical evidence to show that the delay had de#iieféadt”
Moots v. Lombardi, 453 F.3d 1020, 1023 (8th Cir. 2006ijting Crowley v. Hedgepeth, 109 F.3d

500, 502 (8th Cir1997)). The Court concludes that the undisputed record eviddustates a



history of consistent care provided by Defendant. Defendant’s notes, corroboratedeby ot
providers, support his contention that Plaintiff did not exhibit a need for surgery before the
December 14 appointment.

Defendant examined Plaintiffumeroudimes between June 24 and December 14, 2014.
On July 14, 2014, Defendant noted normal musculoskeletal conditions and extremities (Doc. 55
2 at 4243). Plaintiff was cleared for normal activifyd. at 43). On July 21, 2014Defendant
noted no abnormalities in Plaintiff's healthd.(at 3839). On July 23, and August 6, 2014
Plaintiff sought care from Defendant regarding a heridadt 40, 5556). Defendant notes no
complaints by Plaintiff regarding his back or ned#. (at 40, 5856). On October 3, 2014,
Defendant was scheduled to examine Plaintiff but was unable tmduee constraintslg. at
73). The appointment was reschedulet) (One week later, on October 10, 2014, Plaintiff was
seen by Defendant, complaining of restless leg syndesrdeneck pairfld. at 7981). However,
Plaintiff told Defendant that he had suffered from restless leg syndromedis, yand Defendant
noted normal range of motion and no atrophy or asymmetry in the neck, chest, back, or arms that
might indicate an emergent medical néketl). During an examination on November 12, 2014, a
nurse noted that Plaintiff's left pectoral and arm were softer than those omttisamid that
Plaintiff did not lift his headI@. at 90). The nurse indicated that he wodldcussPlaintiff's
condition with Defendantld.). According to Defendant, he was unagvaf any “atrophy or
physical deformity” when, on November 13, 2014, he instructed Plaintiff to continue with his
course of care until his scheduled appointments in December (Ddcab¥ 15).Finally, on
December 14, 2014, Defendant emtthat Plaintif's musculature and nervenction was

irregularand ordered an MRId. at 18-20).



On January 10, 2015, Defendant noted that Pldmtiffumbness and pain were
progressing and that he was unable tgpdshups Doc. 552 at 99. Again, Defendant noted
asynmetry in musculature and gri{pd.). Defendant referred Plaintiff torseurosurgeon, placed
him in a soft neck brace, and ordered the be excugsefrom work(ld.). Defendant notes that
theasymmetrywasnew since hdéadlast examined Plaintiffwo months beforéld. at 100. On
January 16, 2015, Defendagrescriled Nortriptyline for pain(ld. at 123. Defendant examined
Plaintiff in the infirmaryon January 1@nd 20, 2015, noting no chanigethe treatment plad.
at 130, 133 On January 21, 2015, [zmdant increased Plainti#f pain medicatiomlosage I¢.
at 139. Defendant examined Plaintiff on January 23, and 26, 2015 noting no significant
changegld. at139, 142-43, 150). Plaintiff underwent surgery on March 30, 2015.

Defendant’s observations are corroborated by other providers who exaPRlmetiff
during the relevant time perio®n June 24, 2014, a nurse noted that despite complaints of back
pain, Plaintiff's gait was steady ahe@ was able to bend forward at the waist without grimacing
(Doc. 552 at 13). Throughout July 2014, Plaintiff was seen multiple times to deal witmia;her
the providersnotes indicatenormal range of motion and no complaints regarding neck or back
pain or abnormalities in his extremitig¢See, e.g., 1d. at 2425, 2960). On August 25, 2014, a
nurse noted that Plaintiff complained of lower back pain, but again his gait and abilitydto be
forward were normall{. at 6465). Six days later, on August 31, 2014, Plaintiff was again seen
by a nurse for complaints severdower back pain, but the notes state no peripheral numbness,
equal strength in hiextremities,anda range of motion “within acceptable limit§d. at 67).

On September 10, 2014, Plaintiff sought treatment for restless leg syndbrae 13).

The nurse who treated him indicated that Plaintiff had “[n]o other complaints or nshdei).



On September 21, 2014, Plaintiff sdiclared a medical emergency, telling the nurse “[I] have
scoliosis and my left arm is cold and numbd. (at 74). The nurse indicated that movement and
sensation in Plaintiff's extremities were intalat.). On September 24, 2014, Plaintiff was treated
by a nurse for neck pain that “flared up about 4 days [before] while [Plaintiff)wedsng out
and turned [his] head wrongl'd; at 75). However, the treating nurse noted that another medical
professional had observed Plaintiff in the waiting room just before his appointo@kihg up
to watch the TV Id.). Likewise, when the nurse refused Plaintiff's request for an order
exempting him from work, he left the clinic with his head held lgp).(When Plaintiff sek
declared another emergency on September 29, 2014, due to pain caused by asking someone to
“crack [his] back” a week before, the nurse again noted that Plaintiff wées t@abft [his] head
easily” and had normal range of motidd. (at 76-77).

Plaintiff sel-declaredyet another medical emergency on October 7, 2014, telling the

nurse that “his neck and neck muscles are ‘killing him” and that he had been dedhng wi
persistent neck pain for three weeks that made standing too padahfait 81). Althoughthe
nurse indicated a “muscle bulging to upper neck just below [Plaintiff's] skull,alsweobserved

full range of motion, a steady gait, and equal grip in both hdddat(82). The nurse instructed
Plaintiff to return that afternoon but Plaintiff diebt do so Id.). Plaintiff was seen on October
28, 2014, complaining of back pain and numbness in his left iaknat(8485), but after the
nurse discharged him with instructions to continue the treatment plan prescribefehgddé
Plaintiff sought nomedical assistance for two weelsiggestinghe pain was either under

control or less severe than describield gt 87-88).

On November 12, 2014, Plaintiff's fiancée caltednform Corizon that Plaintiff needed



surgery and intended to suel.(at 87). The nurse who took the call told Plaintiff's fiancée that
Plaintiff had not sought any medical attention since his October 28 appointitigniN{nety
minutes later, Plaintiff was seen by a nurse for complaints of back paiefasdiéd weakness
and numbnessld. at 8889). The nurse observed a knot at the base of Plaintiff's neck and
Plaintiff refused to even try to bend forwawd lift his head(ld. at 8990). As noted above, the
nurse also indicated that Plaintiff’s left pectoral and arm were sh#iarthose on his rightd, at

90). However, on November 17, 20MhenPlaintiff sought a layn because he was switching
jobs, Plaintiff asked foronly a oneday reprieve, agaisuggesting the pain was not unbearably
severg(Doc. 552 at 9192). Plaintiff's fiancée called again on November 21, 204 &t 94). A
nurse examined Plaintiff in response a$ervedhat he had a stiff neck but noted normal arm
movement,detectedno difficulty picking up and holding his prison ID, and watch@ch
“walking fag and without problem” as he left, showing no signs of acute distress otgain (

On December 10, 2014, Plaintiff was instructed to report to a nurse because he was not
taking his prescribed medicationtd.(at 95). When confronted, Plaintiff became taigd,
asserting that the medications “don’t workd.j. The nurse noted that throughout the encounter,
Plaintiff “turned [his] neck freely, moved [his] arms normally, and grippeedjioine] cards anh
[his] ID [without] difficulty” (Id.). The nurse obseed “[n]Jo facial grimacing, signand
symptoms of discomfort, or acute distresisf. ) Plaintiff left the medical unit with a “brisk and
stead” gait (d.). Four days later, on December 14, 2014, Defendant diagfarste first time
asymmetry in Plaintiff's neck, chest, aadns(ld. at 20).

The Court concludes that Plaintiffs medical record illustrates a thorougbryhisf

treatment by Defendant and includes no indication that he caused Plaintiff harroofi¢lasion



is corroborated by other medical providers who treBfatiff. Despite the nur&enotation of
left-sided softness oNovember 12 and 1®laintiff did not exhibit symptommdicating a need
for intervention duringany d the multiple examinationdy Defendant and others before the
December 14 appointment. In short, there is no evidence to suggest that Defendard withhel
otherwise delayed medical treatment or that Plaintiff's alleged permanent mediesl vesre
caused or exacerbated by Defemtkachosen course of care.

To the extent Plaintiff's complaint, read liberalijaines v. Kerner, 404 U.S. 519, 520
21 (1972) argues that Defendant’s care was itself substandard or too conservative, dragven t
Defendant was negligent, he fails to state a claim unt@83 Gibson v. Weber, 433 F.3d 642,
646 (8th Cir. 2006)“A showing ofdeliberatendifferenceis greater than gross negligence and
requires more than medesagreemenwith treatment decisiony; Estelle, 429 U.S. at 106.

V.  Conclusion

The Court finds that there is no material issue of fact regarding Defendaadtical
treatment of Plaintiff and that Defendant is entitled to judgment as a matter ofsldw a
Plaintiff's claim of deliberate indifference.

Accordingly,

IT IS HEREBY ORDERED that Motion for Summary Judgment (Doc. 543
DENIED.

An appropriate Judgment will accompany this Memorandum and Order.

Bt A L

JOKHN A. ROSS
UNITED STATES DISTRICT JUDGE

Dated thi27thday ofMarch, 2018.




