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UNITED STATESDISTRICT COURT
EASTERN DISTRICT OF MISSOURI
EASTERN DIVISION

CHARLES WYSINGER, )
Plaintiff, g

V. g No. 4:16€CV-1668 RLW
OSHA et al, g
Defendants. g

MEMORANDUM AND ORDER

Plaintiff, a prisonerseekdeave to proceed in forma pauparighis civil action unded?2
U.S.C. 8§ 1983 Having reviewed plaintiff's financial informatipthe Court assesses a partial
initial filing fee of $L1, which is twenty percent of his average montifdyposit See28 U.S.C.

8 1915(b). Additionally, this action is dismissed pursuant to 28 U.S.C. § 1915(e).
Standard of Review

Under 28 U.S.C. 8§ 1915(e), the Court is required to dismiss a complaint filed in forma
pauperis if it is frivolous, malicious, or fails to state a claim upon whickfreéin be granted.
To statea claim for relief a complaint must plead more than “legal conclusions” and
“[tihreadbare recitals of the elements of a cause of adtivat are] supported by mere
conclusory statements.Ashcroft v. Igbal 556 U.S. 662 678 (2009). A plaintiff must
demonstrate a plausible claim for relief, which is more than a “mere gitgsibimisconduct.”

Id. at 679. “A claim has facial plausibily when the plaintiff pleads factual content that allows
the court to draw the reasonable inference that the defendant is liableefonisconduct

alleged” Id. at 678. Determining whether a complaint stata plausible claim for religé a
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contextspecific task that requires the reviewing court to draw on its judicial experiertte an
common senseld. at 679.

When reviewing a complaint under 28 U.S.C. 8§ 1915(e), the Court accepts tptedell

facts as true Furthermore, the Court liberally constsithe allegations.
The Complaint

Plaintiff is an inmate at the St. Louis Medium Security Institution (“MSI”). ddes the
City of St. Louis, Corizon, Inc., the City of St. Louis Division of CorrectionsH®She State
of Missouri, and MayoFrancis G Slay.

Plaintiff alleges that MSI is overcrowded, the ventilation is inadequate, tltBnguis
condemned, there are vermin, there is black mold, the building does not comply with fire and
safety regulationghe kitchen is unsanitary, there is lead in the buildamgl that the building is
not adequately maintained. He says that OSHA has not properly monitoredetyeo$ahe
institution. He claims that other inmates have been affected by the conditions.

Discussion

To state a claim againgte City of St. Louis or Corizqra plaintiff must allege that a
policy or custom of the government entity is responsible for the alleged consétutiolation.
Monell v. Dep’t of Social Service436 U.S. 658, 690-91 (1978).

A governmental policy involves aetiberate choice to follow a course of action

made from among various alternatives by an official who has the final ayttworit

establish governmental policy. A governmental custom involves a pattern of

persistent and widespread practices which become so permanent and well settled
as to have the effect and force of law.

Brockington v. City of Sherwood, Arlk03 F.3d 667, 674 (8th Cir. 2007) (internal quotation
marks andcitations omitted). A plaintif§ failure to include any allegations, reference, or
language from which one could begin to draw an inference that the conduct complained of

resulted from an unconstitutional policy or custom of the governmental eatifers the
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complaint deficient as to that entityCrumpley-Patterson v. Trinity Lutheran é$p, 388 F.3d
588, 591 (8th Cir. 2004).

With respect to Corizon, a healthcare provider, Plaintiff has not included any ialsgat
from which it could be inferred that the alleged poor conditions of MSI are conne@ay way
to Corizon. With respect to the City of St. Louis, Plaintiff has not pled sufficgns to infer
that the poor conditions resulted from the deliberate choices of City offici&dgualicy-making
authority or that the poor conditions were so continuing, widespread, and persistetiags t
become a permanent custom of the City. As a result, Plaintiff's claims againstnGortz¢he
City of St. Louis must be dismissed.

Plaintiff's claim against th€ity of St. Louis Division of Correctionis legally frivolous
because it canndie sued.Ketchum v. City of West Memph#&rk., 974 F.2d 81, 82 (8th Cir.
1992) (departments or subdivisions of local government are “not juridical erditsdsde as
such.”).

Plaintiff's claim against the State of Missouri is barred by sovereign intyur8ee
Kentucky v. Grahamd73 U.S. 159, 1666 (1985);Murphy v. Arkansasl27 F.3d 750, 754 (8th
Cir. 1997).

The only method for suing a federal agency, suckthasUnited States Department of
Labor, which oversees OSHA, is to file a claim under thdelFal Torts Claim Act.See28
U.S.C. 8 267@)(1). Therefore, plaintiff's clainagainst OSHA isegally frivolous.

“Liability under 8 1983 requires a causal link to, and direct responsibilityHeralteged
deprivation of rights.” Madewell v.Roberts 909 F.2d 1203, 1208 (8th Cir. 1996e Ashcroft
v. Igbal 556 U.S. 662, 676 (2009) (“Because vicarious liability is inapplicabRivensand

81983 suits, a plaintiff must plead that each Governroffitial defendant, through the



official’s own individual actions, has violated the ConstitutionCamberos v. Branstad/3

F.3d 174, 176 (8th Cir. 1995) (“a general responsibility for supervising the operations of a prison
is insufficient to establish the personal involvement required to sulpgdality.”). There are no
allegations that Slay was directly responsible for an injury to plaintifé is sued under the
theory ofrespondeat superiorAs a result, plaintiff's allegations against Slay fail to state a claim
upon which relief can be granted.

Accordingly,

IT ISHEREBY ORDERED thatPaintiff s motion to proceed in forma pauperis [ECF
No. 2 is GRANTED.

IT IS FURTHER ORDERED that thePlaintiff mustpay an initial filing fee of $1
within thirty (30) days of the date of this Order. Plaintiff is instructed to make his receittan
payable to “Clerk, United States District Court,” and to include upon it: (1) his n@néjs
prison registration number; (3) the case number; and (4) that the remittance is for al origin
proceeding.

IT ISFURTHER ORDERED that Plaintiff's motion for appointment of counsel [ECF
No. 3] isDENIED.

IT ISFURTHER ORDERED that this action i®©1 SM|SSED without prejudice.

An Order of Dismissal will be filed separately.

Dated thisl2thday ofDecember2016. _ .

RONNIE L. WHITE
UNITED STATESDISTRICT JUDGE

! prisoners must pay the full amount of the $350 filing fedterApayment of the initial partial filing fee, the
prisoner is required to make monthly payments of 20 percent of the precedirgsmpodome credited to the
prisoner’s account. The agency having custody of the prisoner will deduct themtayand forward them to the
Court each time the amount in the account exceeds $10. 28.18.8915(b)(2).
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