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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF MISSOURI
EASTERN DIVISION

ROSALIND MCPETERS, et al. )
Plaintiffs, ))
V. % Case No. 4:1&V-1680-SPM
BAYER, CORP., et al., : )
Defendars. ))

MEMORANDUM AND ORDER

This case is before the Court on Plaintiffs’ Motion to Remand this case to@tiate(Doc.
15). The motion has been fully briefed, and the Court has heard oral argument on the retion. T
parties have consented to the jurisdiction of the undersigned United States Nadistige
pursuant to 28 U.S.C. 8§ 636(c). (Doc. 36).

. BACKGROUND

Plaintiffs filed this action in the Circuit Court for the Twet8gcond Judicial Circuit, City
of St. Louis, Missouri. (Doc.-1). Plaintiffs are ninetyour individual women, each of whom
alleges that she suffered injuries resulting from the use of Essurepanest birth control system
manufactured by Defendants. Plaintiffs assert claims of negligencegerezgi per se, strict
liability for failure to warn, strict liability based on a manufacturing defeatpmon law fraud,
constructive fraud, fraudulent concealment, breach of express warranty, breatipliet
warranty, violations of consumer protection laws, Missouri pradiiability, violation of the
Missouri Merchandising Practices Act, and gross negligence/punamagesPlaintiffs include
citizens of a number of different states, including Missouri, Indiana, PennsyhzardaNew
Jersey.

On October 28, 201@)efendats removed the case to this Court on the basis of diversity
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jurisdiction under 28 U.S.& 1332(a), federal question jurisdiction under 28 U.8.€331, and
Class Action Fairness Act (“CAFA’jurisdiction under 28 U.S.C§ 1332(d).Defendant Bayer
Corporation is a citizen of Indiana and Pennsylvania. Defendant Bayeh@aadtLLC is a citizen

of New JerseyPennsylvania, Germany, and the NetherlaBggendant Bayer Essure, Inc., and
Defendant Bayer Healthcare Pharmaceuticals are citizebelafvae andNew JerseyWith
respect to diversity jurisdictiorDefendants argued that although there is a lack of complete
diversity on the face of the Petition, the Court should dismiss the claims of thdissouri
plaintiffs for lack of personal jurisdidn, at which point complete diversity would exist.
Defendants also argdedhat diversity jurisdiction exists because Plaintiffs’ claims have been
fraudulently misjoined.

On November 3, 201®laintiffs filed the instant motion teemand this case, arguitigat
theCourt should address subject matter jurisdiction before personal jurisdiction attektGaturt
should remand the cader lack of subject matter jurisdictionecause there is no complete
diversity, no federal question jurisdiction, and no jurisdiction under CABAfendantoppose
the motionto remand

. LEGAL STANDARD

“A defendant may remove a state law claim to federal court only if the aciginatly
could have been filed therdri re Prempro Prods. Liab. Litigh91 F.3d 613, 618th Cir. 2010).

See als®8 U.S.C. § 1441(aAfter removal, a plaintiff may move to remand the case to state
court, and the case should be remanded if it appears that the district court kge&s raatter
jurisdiction.28 U.S.C. § 1447(c)The party invoking federal jurisdiction and seeking removal
bears the burden of establishing federal jurisdiction, and all dabbts federal jurisdictioare
resolved in favor of remandentral lowa Power Cop, v Midwest Indep. Transmission Sys.

Operator, Inc, 561 F.3d 904, 912 (8th Cir. 2009).



1. DiscussiON

“It is axiomatic that a court may not proceed at all in a case unless it has jumstiictio
Crawford v. F. HoffmatLa Roche Ltd.267 F.3d 760, 764 (8tir. 2001). The parties’ first dispute
concerns whether the Court should first consider the issue of subject matthcijiam or the issue
of personal jurisdiction. Plaintiffs argue that the Court should first considehamiehas subject
matter jursdiction over the case, and that it should find no subject matter jurisdiction and remand
the case. Defendants argue that the Court should first consider whether it had persdiction
over particular Plaintiffs’ claims, dismiss any claims over Wwhit does not haveersonal
jurisdiction, and onlyhen evaluate whether it has subject matter jurisdiction.

In Ruhrgas AG v. Marathon Oil Cdb26 U.S. 574 (1999), the Supreme Court recognized
that “in most instances subjeciatter jurisdiction will invole no arduous inquiry,” anitl stated
that “[ijn such casedjoth expedition iad sensitivity to state courtsbequal stature should impel
the federal court to dispose of that issue .firkd. at 58788. However, the Supreme Court also
held thatwhere theguestion of personal jurisdiction is straightforward and presents no complex
guestion of state law, and the alleged defect in subject matter jurisdiction aais#icult and
novel questioncourts have the discretion to consider personal jurisdicitist Ifl. at 588.See
also Crawford 267 F.3d at 764 (“[Clertain threshold questions, such as personal jurisdiction, may
be taken up without a finding of subjeuttter jurisdiction, provided that the threshold issue is
simple when compared to the issue of subjeatter jurisdiction.”).

After consideration of both parties’ arguments, Court finds that the subjdtgr ma
jurisdiction question here is straightforward and involves no arduous inquiry, and thehefore
Court will exercise its discretion to consider its subject matter jurisdidtist. This approach is
consistent with th@pproach taken bjidges in this district in similar caseseveralof which
were nearlydenticalto the instant case and involvib@ same defendantee, e.g.Jones v. Bayer

Corp., No. 4:16CV-1192JCH, 2016 WL 7230433, at *2 n.@.D. Mo. Dec. 14, 2016)fenny v.



Bayer Healthcare, LLCNo. 4:16CV-1189RLW, 2016 WL 7235705, at *gE.D. Mo. Dec. 13,
2016);Dorman v. Bayer CorpNo. 4:16CV-601-HEA, 2016 WL 7033765, at *(E.D. Mo. Dec.
2, 2016) See alsdMilcox v. Boehringer Ingelheim Pharms. Indo. 4:16CV-753-HEA, ECF Na
27 (E.D. Mo. Dec. 7, 2016 lark v. Pfizer, Inc.No. 4:15CV-546-HEA, 2015 WL 4648019, at
*2 (E.D. Mo. Aug. 5, 2015).

The Court will consider eactf the three bases for federal subjewtter jurisdiction
asserted in Defendants’ Notice of Removal.

A. Diversity Jurisdiction

Under 28 U.S.C8 1332(a), a federal district court has original jurisdiction over a civil
action in which the amount in controversy exceeds $75,000 and there is completeydifersit
citizenship between the litigants. “Complete diversity of citizenship existsewieidefendant
holds citizenship in the same state where any plaintiff holds citizen€mgPoint Solutions, LLC
v. Borchert 486 F.3d 342, 346 (8th Cir. 2007).

Complete diversity is lacking on the face of the Petibenausdaintiffs include citizens
of New Jersey, Pennsylvania, and Indiarstiates where some of the defendants are also citizens.
Defendants argudowever, that the “fraudulent misjoinder” doctrine provides an exception to the
requirement of complete diversibere “Fraudulent misjoinder ‘occurs when a plaintiff sues a
diverse defendant in state court and joins a viable claim involving a nondiversepartgsident
defendant, even though the plaintiff has no reasonable procedural basis to join tmenaction
because the claims lra@o relation to each other.Premprq 591 F.3chat 620 (quoting Ronald A.
Parsons, JrShould the Eighth CircuRecognize Procedural Misjoindgr53 S.D. L. Rv. 52, 57
(2008)).

The Eighth Circuit has not yet decided whether to adopt the doctrine of fraudulent
misjoinder, though it has noted that if it were to adopt the doctrine, only an “egregisjmhder

would warrant its applicatiorSee Prempro591 F.3d at 622. IRremprq several dozen women



from different states sued several different manufacturers of hormoneemglat therapy (HRT)
drugs in state court, with each plaintiff alleging that she had desctlmgast cancer as a result of
taking the HRT drugdd. at 617. The defendant manufacturers removed the case to federal court,
asserting that diversity existed under the fraudulent misjoinder doctraaeid®e the plaintiffs’
claims did not arise out ohé¢ same *“transaction, occurrence, or series of transactions or
occurrences,” as required for joinder under Federal Rule of Civil ProcRdig&0(a).Id. at 618.

The Eighth Circuit held that even if it were to adopt the doctrine, the alleged misjiticie case
before it was “not so egregious as to constitute fraudulent misjoinderat 622. It began by
notingthatthe Eighth Circuit had adopted a “very broad” definition of the term “traiogeicis

used in Rule 20, under which the termay comprehed a series of many occurrences, depending
not so much upon the immediateness of their connection as upon their logical relatiddsatp.”
622 (quotingMosley v. GenMotors Corp, 497 F.2d 1330 (8th Cid974)) The Eighth Circuit
found that incontrast to fraudulent misjoinder cases that concerned claims with “no real
connection” to one another, in the case before it “there may be a palpable conneateam bee
plaintiffs’ claims against the manufacturers as they all relate to similar drdgsjaries and the
manufacturersknowledge of the risks of HRT drugdd. at 623. The Court further noted that in
the absence of evidence that the misjoinder “borders on a sham,” it would not apply therftaudule
misjoinder doctrine to the cadd. at624.

Here, as irPremprq the Court finds that the alleged misjoinder is not so egregious as to
constitute fraudulent misjoinder. Each Plaintiff alleges injury from theeganoduct (the Essure
device), and each Plaintiff's claim involves the same allggecongful conduct with regard to
the development, distribution, marketing, and sales practices for that produttff®lalaims in
this case are at least as logically connected to one another as were the dPaengproand will
clearly involve cormon issues of law and fadlthough there are certainly differences between

Plaintiffs’ claims (such as the different injuries alleged, the different times Riz@ntiffs received



the products, and the different doctors who prescribed the products), those differences do not
renderthe joinder here “egregious” and certainly do not suggest that the joinder “borders on a
sham.” The Courturthernotes that several other judges in thsrictaddressing nearly identical
cases involving the same product and the same defendantsalsavi®dund no egregious
misjoinder.SeeTabor v. Bayer Corp No. 4:16CV-1682-RWSECF Na 38 (E.D. Mo. Dec. 16,
2016);(no fraudulent misjoinder in casevmlving several claims related to Essut@nes 2016

WL 7230433, at *3same) Dorman 2016 WL 7033765, at *same) See alsdrobinson v. Pfizer

Inc., No. 4:16CV-439 (CEJ), 2016 WL 1721143, at *4 (E.D. Mo. April 29, 2016) (“On numerous
occasions, thi€ourt has determined that the joinder of plaintiffs alleging injury from a singée d

IS not ‘egregious,” because common issues of law and fact connect the plaitdiffss.§
(collecting cases)

In addition, to the extent that Defendants contend that thévissouri Plaintiffs are
fraudulently misjoined because this Court does not have personal jurisdiction over th@oyrthe
finds that argument to be without merit. Courts in this district have repeatédlithhean alleged
lack of personal jurisdtion with respect to a particular plaintiff's claims does not establish
fraudulent misjoinderSee, e.g.Josephv. Combe In¢. No. 4:16CV-284RLW, 2016 WL
3339387 at *2 (E.D. Mo. June 13, 201@)In this district, courts have consistently held that an
alleged lack of personal jurisdiction does not establish fraudulent joindgee)alsd enny 2016
WL 7235705, at *3Dorman 2016 WL 7033765, at *2.

Because thé&audulent misjoinder doctrine does not apply here and there is no complete
diversity,the Qurt finds that diversity jurisdiction does not exist.

B. Federal Question Jurisdiction

Defendants also argue that federal question jurisdiction exists under 28 8.85331
which provides that federal district courtshall have original jurisdiction o&ll civil actiors

arising under the Constitution, laws, or treaties of the United States.” A Gaises under”



federal law if a federal question is presented on the face of th@lhatled complainCaterpillar

Inc. v. Williams 482 U.S. 386, 392 (198, Merrell Dow Pharm. Inc. v. Thompso#78 U.S. 804,

808 (1986). This provision is generally invoked where plaintiffs have pleaded a cause of action
created by federal lavbeeGrable & Sons Metal Prodsinc. v. Darue Eng’'g & Mfg.545 U.S.

308, 312 (205). However, the Supreme Court has recognized “that in certain cases-federal
guestion jurisdiction will lie over stadaw claims that implicate significant federal issudd.”
Specifically, “[flederal question jurisdiction is available only wheretf®) right to relief under
state law depends on the resolution of a substantial, disputed federal questi@hilamdxercise

of jurisdiction will not disrupt the balance between federal and state jursdiatiopted by
CongressPet Quarters, Inc. v. Depository Trust & Clearing Corp59 F.3d 772, 779 (8th Cir.
2009).

Defendants argue that although Plaintiffs here allege only state law cthensright to
relief depends on the resolution of substantial, disputed federal queSt@ysemphasize tha
Plaintiffs’ petition repetedly pleads that Defendants V@ed the Federal Food, Drug, and
Cosmetic Act (FDCA) and they argue that Plaintiffs must prove these violations in order to
maintain their causes of action and avoid preemptiDefendants also emphasize that this case
involves unique federal interests associated with Class Ill, premarkeivadpmedical devices.
Plaintiffs argue that although their claims may parallel federal law, they are fundambeased
on state law.

Couts in this district confronted with this issue have repeatedly rejectechdzefts’
position in very similacasesconcluding that the inclusion of allegationsvaflations of federal
law in statelaw claims with regard to the Essure product does neter@ substantial issue of
federal law and that accepting federal jurisdiction would disrupt the festatal balance
contemplated by CongresSee Dorman2016 WL 7033765, at *34 (finding that because

Congress declined to creatdealeral cause of acin under the FDCA anbecausédhere is no



preemption of all state remedies under the FDCA, the federal issues iraiges plaintiffs’
complaint were not substantial and accepting federal jurisdiction would disrufetdr@istate
balance contemplatedy lCongress)Tenny 2016 WL 7235705, at *4Tabor, 4:16CV-1682-
RWS, ECF No.38. This Court findsthe reasning ofthese courtpersuasive. The federal issues
raised in PlaintiffsPetitionare not substantial, and accepting federal jurisdiction in a case such as
this would disrupt the federastate balance contemplated by Congré@sais, federal question
jurisdiction does not exist.

C. Jurisdiction under CAFA

Finally, Defendants argue thatferal jurisdiction is proper under CAFAnder CAFAs
“mass action” jurisdictional provisigriederal courts have jurisdiction oveertain civil actions
“in which monetary relief claims of 100 or more persons are proposed tolhjeintiz on the
groundthat the plaintiffs’ claims involve common questions of law or fact .” 28 U.S.C. §
1332(d)(11)(B{i). Although this case involves only ninefigur plaintiffs, Defendants argue that
this caseshould be considered along weight other Essure caseled in this districtto forma
single mass actiomvolving more than 700 plaintiffS'hey argue that these cases are part of the
same mass action because these complaints contain the same substantivenslledjagie the
same causes of action, were filed by the same counsel, and were filed in thersahotign.
They argue that Plaintiffs cannot avoid removal under CAFA by artifycsaipaating their claims
into nine separate petitions.

Defendants’ argument is without merit. The instant casemtmdavolvethe claims of 100
or more persons, and there is no indication in the recordhikatasewill be consolidated or that
Plaintiffs wish to have ik casdried jointly with any other case$he factthat there is nothing in
the record to suggeéthat Plaintiffsherehave made any attempt to consolidate this case with any
other Essure cases agaiBstyer distinguishegshis case from the Eighth Circuit’'s decision in

Atwell v. Boston Scientific Cor¥40 F.3d 1160 (8th Cir. 2013)



In Atwell, the Eighth Circuit recognized that “state court plaintiffs with common claims
against a common defendant may bring separate cases with fewer than 103 @aahto avoid
federal jurisdiction under CAFA” unless”plaintiffs proposed to try their sepagatases jointly.”
Atwell, 740 F.3d at 116B3 (emphasis addedpPefendard seem taesuggestthat even though
Plaintiffs have made no attempt to consolidate this case with other Essuréhisi€asurt should
nevertheless treat all of the Essure cases filed by the same lawyers as onénautt@n words,
Defendants are asking the Court to consolidate this case with all of the stiee Eases filed in
this district. However, CAFA’s mass action provision expressly excludes from the definiteon of
“mass action’remowable under CAFA, “claims joined upon motion of a defendant.” 28 U.S.C.
81332(d)(11)(B)(ii)(I). As such, it appears tharanting Defendants’ request to, in effect,
consolidate this case with all other Essure cases filed by the same ptaattdfneydor the
purpose of determining whether this Court has subject matter jurisdiction undéy Waédd
contravene both the letter and the spirit of the mass action provisions of CAFA.

Indeed,Defendants’ argument has been repeatedly rejected by courts in thid. @sti
e.g., Tenny2016 WL 7235705, at *4 (collecting case¥nes No. 2016 WL 7230433, at *4
Tabor, 4:16CV-1682-RWSECF No0.38 Hammonds v. Monsanto C®No. 4:11 CV 1660 DDN,
2011 WL 5554529, at *2 (E.D. Mo. Nov. 15, 2011) (“Defendattigory is contravened by the
plain language of CAFA which, by its clear terms, restricts “mass actionsitsoisvolving 100
or more plaintiffs.”) The Court finds the reasoning in those cases persuasive; and, for all of the
reasons set out above®ncludes thaCAFA cannot form a basis for subject matter jurisdiction.

V. CONCLUSION

Because the Court lacks subject matter jurisdiction overc#ssg it will grant Plaintiffs’
motion to remandhis case to state couAny remaining questiorsboutpersonal jurisdiction or
improper joinder may be addresdmdthe state courfccordingly,

IT ISHEREBY ORDERED thatPlaintiffs’ Motion to Remand (Dod.5)is GRANTED.



IT ISFURTHER ORDERED that this case IREMANDED to the Circuit Court for the
Twenty-Second Judicial Circuit, City of St. Louis, Missouri.

IT ISFURTHER ORDERED that all other pending motions in this case RENIED
without prejudice, as moot.

N, 9.7

SHIRLEY PADMORE MENSAH
UNITED STATES MAGISTRATE JUDGE

Dated thissth day ofJanuary, 2017.



