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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF MISSOURI
EASTERN DIVISION

THE GROVE ASSISTED LIVING, LLC, )

Plaintiff, )
VS. ) CASE NO. 4:16CV1783HEA

CITY OF FRONTENAC, MISSOURI, )
et al., )

Defendants. )

OPINION, MEMORANDUM AND ORDER

This matter is before the Court on Plaintiff’s Motion to Remand Count I,
[Doc. No. 16]. Defendant opposes the Motion. For the reasons set fanth bel
the Motion will be granted.

Introduction

Plaintiff owns land in the City of Frontenac, Missouri, which it wistzes
develop. Plaintiff filed three applications with the City of Frontenac ageki
have the zoning classification of its property changed to allow for tretateaent
of residential villas and a senior living residential community inclgdin assisted
living facility. Plaintiff brought this suit in state court seekangeclaratory
judgment, and money damages under 42 U.S.C. § 1983. Defendants removed. This

court has federal-question jurisdiction over the 1983 counthasdupplemental
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jurisdiction over the state declaratory judgment coufihe Court concludes that
the state claim substantially predominates over the federal claim, arel Gouht
declines to exercise supplemental jurisdiction ovatdlaim. It will be remaned
to state court; the federal claim will be held in abeyance after the Courdeans
the Motion to Dismiss. The state court's resolution of the state isay resolve
iIssues presented by the federal claim.

Facts and Background

Plaintiff ’s State Petition alleges:

Plaintiff is alimited liability companyorganized and existingnder the laws
of the Stateof Missouri. DefendanCity of Frontenac, Missouri'Defendant City"
or "Frontenac"] is a municipal corporation, a fourth class city and aqadliti
subdivision of the State of Missouri. Defendant Keith Krieg ["Mayardkacting
as the Mayor for Defendant City. Defenda@tsis Kehr, Tom O'Brien, Margot
Martin, Bud Guest, John T. O'Cormell, Mike Schoedel, David Bray and Brian
Warner at one time or another voted on the matters described herein as members of
the Frontenac Board of Aldermen ["Board"]

Theapproximately9.6 acrepropertywhosezoning classification is the
subjectof the case at bar consists of f@entiguougarcels of St. Louis County
real property situated within the corporate boundaries d€ityeof Frontenac,

Missouri ["'Subject Property"], described as follows:



PARCEL ONE

10601ClaytonRoad (5acres)

St. Louis County Locator No. 20N640182
PARCEL TWO

10601A Clayton Road (2.39 acres)

St. Louis County Locator No. 20N640261
PARCEL THREE

10601B Clayton Road (0.7cres)

St. LouisCountyLocator N0.20N640281
PARCEL FOUR

10635ClaytonRoad (0.95 acres)

St. Louis County Locator No. 20N640142

The SubjecProperty issituated within a rectangle boundedhe west by
SpoedeRoadand certain residential property descrilbetbw (in Paragraphi0),to
the northby Interstate 64, tthe easby thesiteof the CityHall andPublicWorks
complexof DefendantCity (10555 Clayton RoadSt. Louis County.ocaor No.
20M430261)and tothe southby ClaytonRoad.

The property adjacent to timerthernboundary of the Subject Propersy
Interstate 64an interstatehighway which igpartof the National Highwg System
of the United States.The propertyadjacento the southern boundary of the
Subject Propertis ClaytonRoad The propertymmediatelyto the east of the
Subject Propertys the approximatel@.72 acresite of theFrontenac Gty Hall and

Public Works complex (10556laytonRoad- St. Louis County LocatadXo.



20M430261). Theoningdistrict regulationassignedo this 2.72 acre parcel by
DefendanCity is "R-1" Residential.
The propertymmedetely to the wed of the Subgd Property, andto the
East ofSouth Spoede Road, consists of five residential parcels &heclescribed
asfollows:
PARCEL "A"
1440 S. Spoede Road (1.04 acres)
St. LouisCourty Locator No. 20N640308
PARCEL"B"
1412S. Spoed&oad (1.95acres)
St. Louis County LocatorNo. 20N640317
PARCEL"C"
1408 S. Spoede Road (0.93 acres)
St. Louis County Locator No. 20N640243
PARCEL "D"
1400 S. Spoede Road tre)
St. Louis County Locator No. 20N640362
PARCEL"E"
1396 S. Spoede Road (1 acre)
St. Louis County Locator No. 19N320280
The original zoning district classification assigned to each oéthes
residential parcels by Defendant City w&s1" residential The City subsequently
changed the zoning district classification to "R-3" Villa Residen@9ir6.

During the period between approximately 1935 and 2011, the Subject

Propery served as the site of Ladue Early Childhood Center, incluasogool



building, a parking lot, andsoccer field. Since approximately June 2011, the
Subject Property has been vacant due to the construction, by the Ladue School
District, of a new Ladue Early Childhood Center at a Ladue Road property in
Creve Coeur purchased by the School District in 2010.

Following the Ladue School District's vacation of the Subject Property in
June 2011, the School District received an offer from the Sansone Group pgoposi
a mixed-use development thabuld incorporate all of the property between
Clayton Road, Spoede Road, Interstate 64, and the Frontenac CityPidhlic
Works complex propertyJses for the Subject Property considered by the Sansone
Group included retail space, restaurants, office space, a lifetime fithess oenter a
senior housing. In response to local opposition to the commercial nature of the
project the Sansone proposal was not submitted to the City.

Following the vacation of the Subject Property by the Ladue School District
in June 2011, Defendant City entered into a contract with PGA V Planners to
provide a planning analysis of the rectangular area of the City of Frontenac
bounded on the west by Spoede Road, on the South by Clayton Road, on the east
by the site of the Frontenac City Hall, and on the north by Intersta@nt4.
September 28, 2012, PGAV Planners issued a seventeen-page "Clayton & Spoede
Land Use Analysis Memorandum", which included the following comment

regarding possible residential redevelopment of the Subject Property:



"The current zoning of the Area as R-1, One Acre Resideistial
certainly a plausible scenario for the Area given the proximity of large-lot
residential uses to the west and south. However, it is onesthet likely to
make economic or market sense. The costs associated with demolition of the
School District buildings will be substantial (even if there are no
environmental issues to contend with) and the topographic chaeaes
that houses developed on the northern section of the Area will be in a
relative"hol€' unless there is substantial fill brought on to the ¥ite also
do not believe that lots which back to the highwad the sound wall along
it will be particularly desirable for the type and value of the homes that
would need to be built.

The Comprehensive Plan seems to recognize the need to treat this
location as unique. The Land Use Plan designates the Area as "Single
Family Residential- Planned". Page 32 of the Plan discusses the need to
provide alternative housing types, particularly for existing resideints w
want to downsize but remain in the City. Villa-style units are discussed
on that page, as well as the need to create Planned ResidentialDerdlo
zoning provisions

We believe that development of a mix of high-quality housing types
that might appeal to both seniors and empty nesters could be a godd use o
the Area. Again, we would encourage the City to consider providing for
higher density housing that might include a "Gatesworth" stylela@vent
on the northern part of the site built on top of a parking streicuth
lower-density villa or townhouse style units on the southerndialife Area.
This would provide a mix of higher-end housing commensurate kgth t
other housing quality and type in the City."

Plaintiff is the owner under contract of the Subject Property since May 23,
2016 Prior to May 23, 2016 during the period of Plaintiff's 1st Rezoning
Application and Plaintiffs 2°d Rezoning Application, Plaintiff vaasassignee of
Pulte Homes of St. LouisLC ["Pulte"], the owner under contract of the Subject
Property.

On May 5, 2014, George Stock and Associates Consulting Engineers, Inc.
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['Stock"], as agent for Plaintiff, filed an "Application" with Defendant seeking to
have the zoning classification of the entire Subject Property, togettieParncels
D and E changed from "R-1" Residential to "PD" Planned Development
Residential ["1st Rezoning Application"R2. The purpose of the requested
rezoning identified on the 1st Rezoning Application was developaiéat
residential community with thirty (30) Villas and Thirty-Six (3&@wnhomes" to
be known as "Frontenac Square", and an 86-bed Assisted Living Facility to be
known as'The Grove in Frontenac".

Section 405.220 of Defendant City's Zoning Regulatiomsi&"personsor
entities having an ownership interest in properties within acpdati zoning
district” to "amend supplement, change, modify or repeal the boundaries,
restrictions and regulations" established by Defendant City's Zoningd®egs to
petition Defendant City According to Sections 405.040 and 405.100 of Defendant
City's Zoning Regulations, the minimum lot siper dwelling unit’ within the "R-
1" Residential zoning district is one ( 1) acre.

As an outgrowth of Defendant City's adoption of the 2006 Comprehensive
Plan for Frontenac, whose recommendations were based on resident injt, Sec
405.090 of the Frontenac City Code was revised to incltiedaaned
Development Residential” (PDR) District designation which expressly mexsg

"single family attached villas", "single family attached townhomes", and ‘fsenio



living community (when theizeand character of the development is compatible to
the surrounding uses)" as permitted uses. As part of the same re¥iSiection
405.090, dseniorliving community"”, when the size and character of the
development is compatible to the surrounding uses, was also recogsiaed
permitted use in the PDMXD "Planned Mixed Development" zoning clistri
classification.

Pursuant to Section 405.220 of Defendant City's Zoning Regulation
Plaintiffs I Rezoning Application was initially submitted to the Planning and
Zoning Commission of Defendant City (the "P&Z Commissjdar its
recommendations and report.

Plaintiff’s 1st Rezoning Application was considered at the public meetings
of Defendant City's P&Z Commission on the following dates: June 12, 20mhé;

24, 2014 July 22, 2014; August 26, 2014; September 23, 20b¥ember 12,
2014; and December 9, 2014.

During the period between June 12, 2014 and December 9, 2014, Plaintiffs
Proposed Development was revised and amended several times. As of Degember 9
2014 the Proposed Development contemplated a development with 3Q)(thirt
villas, 24 (twenty four) townhomegand an 86 (eighty six) bed Assisted Living

Facility.



On November 6, 2014, Defendant City received a Memorandum (regarding
the requested rezoning and proposed redevelopment of the Subject Property by
Plaintiff and Pulte), prepared by Development Strategies (11/6/14), wmtdit®
the following findings:

"1. The existing school building is not viable for reuse and dpwment

for institutional uses given assumed acquisition and redevelomostist

2. Mixed use would be the highest and best reuse of the property but the
community is seeking residential that is in accordance with the
Comprehensive Plan.

3. Developing the property for single family homes on one acre lots would
require sale prices irkeess of $2 million, which would not be reasonable
given theexisting traffic, highway noise, and non-residential nature of much
of the neighboring development.

4. The density and quality of proposed residential development is
appropriate and consistent with similar residential developmenitest
County.

5. The proposed villas and townhouses will fill a need for hoysioducts
that are not currently available in Frontenac.

6. The parking, as proposed for the villas and townhomes, meets industry
and local standards for this type of development.

7. The parking for the proposed assisted living facility is appropriate,
assuming formal agreements are in place to handle additional parking
demand for special events."

At its December 9, 2014 meeting, the P&Z Commission of Defendant City
voted 5 in favor to 1 opposed to recommend approval of the Apphhcay the
Board.

Pursuant to Section 405.090 of Defendant City's Zoning Regulatiens

P&Z Commission of Defendant City prepared a written report of its findings with



respect to Plaintifs Rezoning Application, which included several "conditions"
upon which the recommendation of the Rezoning Application was predicated.

Pursuant to Section 405.220 of Defendant City's Zoning Regulation,
Plaintiffs 1" Rezoning Application was subsequently forwarded to the Board of
Defendant City for its review, and vote with respect to approval or denial.

Plaintiff's 1st Rezonind\pplicationwas on theagendaand considered, at
the public meetings of Defendant City's Board on the following dates: January 20,
2015 (public hearing); February 24, 2015 (Plaintifiguestontinuance); March
31, 2015 (public hearing).

During the period between January 20, 28@@8March 31, 2015, at the
suggestion and recommendation of Gifficials, Plaintiff's Proposed
Developmentvasfurther revised andmended.

At its May 19, 2015 meeting, the Board, byde of four (4) opposed and
two (2) in favor,voted againsBill No. 2015-1788a proposed ordinance tezone
the Subject Property from thiR-1" Residential zoning district classification to the
"PD" (PDR) Planned Development Residential zoning district classificatioaf As
May 19,2015 the Rezoning Applicationontemplate@ developmentith 36
(thirty six) villas, no townhomes, ana108 (one hundre@nd eightped Assisted

Living Facility.
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On September 9, 2015, Stoels agentor Plaintiff, filed anew
"Application" with DefendanCity seeking to have the zoning classificatairthe
entire Subject Propertshanged front R-1 " Residential toPD" Planned
Development Residential ['2"d Rezoning Application"]. The purpose of the
requestedezoningidentified in the2"d Rezoning Application was development of
"a Senior Living Residential Community with thirty-four (34) Jack Arnold's
Townhomes, [and] .a131-Bed Senior Livingracility."

At the time Plaintiff filed its 2nd Rezoning Application, Section 405.090 of
Defendan City's Zoning Regulations, which establishes various land uses
appropriate for certainoning district classifications within Defendant City,
expressly recognizesinglefamily attached villas”, "single familgittached
townhomes", and "senior living community (when the size and character of the
development is compatible to the surrounding uses)" as permitteditisies
propertieszoned "PD"Planned Development District (PDR) [Planned
Development Residential].

Pursuant to Section 405.220 of Defendant City's Zoning Regulation,
Plaintiff’s 2nd Rezoning Application was supposed to be submitted to the P&Z
Commission of Defendant City for its recommendation and report. The 2nd

Rezoning Application, however, was not submitted to the P&Z Commissiiis

next regularly scheduled meeting because on September 15, 2015, the Board
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approved Ordinance No. 2015-1767 imposing a 45-day, "moratorium on
redevelopment or change of use of property located within the Clayton Road
corridor from Lindbergh Boulevard to Spoede Road and bet@ésrionRoad

and Interstate 64 ("Study Area") in order to conduct an area study and possible
amendment to the comprehensive plan and zoning regulations and tst eeque
recommendatiofrom the Planning & Zoning Commission for a more extended
moratorium on certain development activities in that study area."

On September 29, 2015, rather than consider the 2nd Rezoning Application
asrequired by Section 405.220 of Defendant City's Zoning Regulatier &z
Commission considered the Board's recommendation for the aforesday 45
moratorium but the motion to impose the moratorium died for lack of a second.

Thereatfter, the City Attorney addressed the P&Z Commission and
recommended approval of a moratorium that would last for several months.

The P&Z Commissionpver the objection of Plaintiff, recommended a six
month moratorium for the Study Area, notwithstanding the facts that (ajiff&ain
2nd Rezoning Application was filed with the City prior to any recommendation
the Board for a moratorium that would impact the Subject Proerti(pb)
Defendant City had already requested, and received from PGAV in September

2012,a professional analysis 8ubjectProperty land use options.
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On October 20, 2015, the Board enacted Ordinance 2015-1770, an ordinance
Imposing a six-month moratoriuon developmenor changeof useof property
located within the Study Areavhich includes the Subject Property
["Moratorium™].

On February 19, 2016jtermeeting withthe P&Z Commission
Subcommittee appointed to review the 2@@Bnprehensivelan and the Study
Area, City Staff, including Building Commissioné&£oning Administrator, John
Morgan and CityAdministrator,Bob Sheltorauthored aertain staffeport on
CaseNo. PZ 11165-01 [the"Report"]thatspecificaly (a) determined thatany
low density residential including villas or townhesis not economically feasible
[for the Subject Property]”, and (b) recommended the Study Area agefa an
"assistediving" facility.

According to the Reporthe P& Commission Subcommittee appointed
pursuanto the Moratorium concluded that tii@cant schodbuilding located on
the SubjectPropery is appropriate for redevelopmenécause it is obsoletéhe
SubcommitteandCity Staff further notedhat theSubject Property'is
appropriate for Planneesicentid asdefined inthe 2006 Comprehensiv@lart'
with "singlefamily attachedr detached villas of no more than two shit
appropriaté'for thearea fronting orClayton Road and "moreden residential as

allowed forin the Plan Development Residential (PDR)irgrclassification of the
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City of Frontenac Municipal Code" appropriate ftre property with the lower
elevation bordering 64. The Report recommended the Board immediately
terminate the Moratorium set to expire on its own terms AprjlZ0.6.

At its February 23, 2016 meeting, the P&Z Commission adopted the Report
as its official recommendation to the Board.

On March 9, 2016, rather than accept and adopt the recommendations of the
P&Z Commission in the Repothe Board instead called a special meeting in
order to initiate proposed amendments to the Planned Developmertt Ehsir
would delete the assisted living component from the Planned Devehbpm
Residential District; create a new R-3 Villa Residence Zoning Disamct;
unilaterally rezone the Subject Property to the newly created R-3 Villa Residence
Zoning District despite the determination by the P&Z Commission titdt gse
was not economically feasible for the Subject Property ["Board's 1st Rezoning
Application"].

On April 11, 2016, the P&Z Commission considered the Board's 1st
Rezonng Application to rezone the Subject Property, and movédrtap" the
Board's 1st Rezoning Application by a unanimous vote @f 7-

On April 19, 2016 notwithstanding the recommendation in the Report and
the P&Z Commission's April 11, 2016 decision"trop" the Board 151

Rezoning Application, the Board proceeded with its own application émanhe
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Planned Development Residential ("PDR") Zoning District such thatetet

from the permitted uses for the District, "senior living community"; created a new
R-3 Villa Residence Zoning District permitting single family villaxsl apther
permitted uses in the R-1 District; and rezoned the Subject Propergyrieity
created R-3 Villa Residence Zoning District without the property owner's donsen
or participation and despite the fact that Plaintiffs 2nd Rezoning éqipn had

been pending for six months.

On April 20, 2016, the Moratorium expired by its own terrBsrectly
thereafterthe contract by which Plaintiff was seeking to purchase the Subject
Property from the Ladue School District expired

Plaintiff entered into new negotiations with Ladue School District to
purchase the Subject Property and after a substantial increase in the purchase price
was able to enter into a new contract in order to pursue its plans for development

On June 72016, Stock, as agent for Plaintiff, filed a new "Application” with
Defendant seeking to have the zoning classification for the entire Sulmpettyr
changed from its new designation of "R-3" Villa Residence to "PDMXD" Planned
Development Mixed Use District in order to" develop a Senior Livioghn@unity
with twenty-four (24) villas ... [and] ... a 100-Bed Senior Living Facility."

Section 405.220 of Defendant Cg&yoning Regulations permitpersons or

entities having an ownership interest in properties within a pé&tizoning
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district' to petition Defendant City to "amend, supplement, change, modify or
repeal the boundarigiestrictions and regulatiohsstablished by Defendant City's
Zoning Regulations.

Defendant City's Zoning Regulations pertaining to the R-3 YR#aidence
zoning district do not recognize senior living facilities or comriesias a
permitted use.

As an outgrowth of Defendant City's adoption of the 2006 Comprehensive
Plan for Frontenac, whose recommendations were based on resident injar, Sec
405.090 of the Frontenac City Code was revised to include a "Planned
Development MixedJse"(PDMXD) District which expressly recognizésingle
family attached villas™,singlefamily attached townhomes", atgkniorliving
community (when the size and character of the developimeampatible to the
surrounding uses)" as permitted uses.

Notwithstanding the fact that on May 17, 2016, the Mayor and Board
reappointed Mark Richert to serve as Chairman of the P&Z Commission, on June
21, 2016, six of the seven P&Z Commission Members (including its Chair, Mark
Richert) that approved the Report and unanimously votediop" the Board's 1st
Rezoning Application were removed from the Commission and replaced with new

members appointed by the Mayor and Board.
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On June&1,2016, in response to the 3rd Rezoning Application, the Board
recommended removal tdeniorliving community” from the permitted uses for
Planned Development Mixed Use District Regulatiof®MXD") which
recommendation was referred to the newly reconstituted P&Z Commission by a
vote of 5-1 [Board's2ndRezoning Applicatioty.

At the June 28, 2016 P&Z Commission meetilgof the newly appointed
members voted in favor of tabling Plaintiff's previously filed 3rd Rezoning
Application seeking approval of a PDMXD zoning designation for a séwing
community, and once tablednanimouslyotedto recommendpprovalof the
Board's2nd Rezoning Applicatiodesigned talelete "senioliving community"
from the permittedusesin thePDMXD regulations.

Thereafterpn July 192016,the Boardapprovedts own applicatiorin Bill
No. 2016-183 andthereby deleted "senior living communityom the permitted
usesfor the PDMXD District. BillNo. 20161837 further amended Subsection
405.090(D)(3)(c) of Articlell of Defendant City'sZoning Regulations by expressly
excluding“assistediving facilities" fromthe category of permitted "commercial
useswhich are complementary toixed residential/commercialevelopments.

At its July26, 2016 meetinghe newlyconstructed?&Z Commission
removed Plaintiffs 3rd Rezoning Application frahe tableand promptly

recommended denil thereof.
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On Augustl6, 2016 the Boardunanimously voted todenyPlaintiff Grove's
3" Rezoning Application.

In addiion to the Deember 9,2014 written Recommendation anéRrt of
the Planning andZoning Commission anthe February 192016Report, materials
madeavailableto the Board ofAldermen ofDefendanCity prior to its March 9
2016, April 19,2016, July 19, 2016 and August16, 2016votesinclude:

A. theClayton & Spoede Land Use Analysis Memorandur8/(2), prepared by
PGA V, which includes the commentsgarding possible residential
redevelopmentf the portions of the SubjectProperty formerly ownedby the
Ladue ScholDistrict andmore fuly enumerated in Paragrafifi above

B. aMemorandum (11/6/14) regardjilaintiffs initial Rezoning Application
prepared by Development Strategsncluding the commats confirming the
appropriatenessof a development includingillas, townhousesind an assisted
living facility enumerated in Paragragii above.

C. an additionaMemorandum, by DevelopmeStrategieg 4/4/ 15),which
containghefollowing finding:

"5. The revisedite planfor the 11-acre property [i.e., ti®ibjectProperty, and
two adjacenbne-acrgarcels] complies with the Comp Plandthe Planned
Development Residentiabning."

D. aMemorandum (assessing traficcess angarking availabilitywith respect to
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Plaintiffs' proposed Subject Property redevelopment), by George Butler
AssociatesInc. (4/18/15).

In Countll, Plaintiff seeks money damages under 42 U.S.C. § 1983.
The individual defendants removed the case to this Court under 28 U.S41.8 14
Removal was proper, because this Court has original jurisdiction over #ralfed
claims raised in Court under 28 U.S.C. § 1331. This Court likewise has
supplemental jurisdiction over the state law claims in Count | under2&US
1367.

Discussion

The removal statute allows remand of matters in which state law
predominates in some circumstances:

Whenever a separate and independent claim or cause of action within the

jurisdiction conferred by section 1331 of this title is joined with oneaem

otherwise non-removable claims or causes of action, the entire case may be

removed and the district court may determine all issues therein, @, in it
discretion, may remand all matters in which State law predominates.

28 U.S.C. § 1441(c).

All of the claims in this case arise out of the same factual dispute over the
development of Plaintiff's land. The federal § 1983 count encompassiadl of t
allegations of the state count, and then allege that the same acts of Deféradants
are alleged to violate state law also violated Plaintiff's federakrighdue process

and equal protection.
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Although § 1441 does not allow remand, the supplemental jurcdict
statute does. That statute, 28 U.S.C. § 1367, gives a federal courtalsreti
decline the exercise of supplemental jurisdiction in certain situations

(c) The district courts may decline to exercise supplemental jurisdictier

a claim under subsection (a) if-

(1) the claim raises a novel or complex issue of State law,
(2) the claim substantially predominates over the claim or claims over
which the district court has original jurisdiction,
(3) the district court has dismissed all claims over which it has
original jurisdiction, or
(4) in exceptional circumstances, there are other compelling reasons
for declining jurisdiction.
28 U.S.C. 8§ 1367. Supplemental jurisdiction, formerly known as pendent
jurisdiction, is a doctrine of discretion, not of a party's rightté&thMine Workers
v. Gibbs, 383 U.S. 715, 726 (1966j)s justification lies in “considerations of
judicial economy, convenience, and fairness to litigants; if thessoapresent a
federal court should hesitate to exercise jurisdiction over state claims.” Id. The
“substantially predominates” language in § 1367(c)(2) is drawn from the Supreme
Court's opinion in Gibbs, and a district court's analysis ugid&67(c)(2) should
follow the Court's reasoning in that case. Lancaster, 45 F.3d atii@Z.ourt
noted in Gibbshat where “state issues substantially predominate, whether in terms
of proof, of the scope of the issues raised, or of the comprehensiveness of the

remedy sought, the state claims may be dismissed without prejudice and left fo

resolution to state tribunals.” Gibbs, 383 U.S. at 726-27. In such cases, it is fair to
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conclude that the state claim “constitutes the real body of the case, to which the
federal claim is only an appendage.” Id. at 788.

In this casePlaintiff’s state law claim for equitable relief substantially
predominates over the federal law claim. Plaintiff asserts its righekojgeicial
review of the city's actions. In this property dispute between a municipality and a
landowner in an adjacent jurisdiction, the federal law claims are properly viewed
as an “appendage” to the state equitable relief sought. Section 1367 does not by its
terms specify a proper course of action when a district court declines to assert
supplemental jurisdiction. However, the “animating principle” behind
supplemental jurisdiction supports givingligtrict court discretion to remand a
removed case when the exercise of supplemental jurisdiction is inapfgop
Carnegie-Mellon University v. Cohill, 484 U.S. 343, 351 (1988f also
Lancaster, 45 F.3d at 788 (holding that a remand to state courturittet(c) “is
a viable alternative to dismissal without prejudice”).

Finally, there are practical reasons to remand. This is essentially a local
dispute, between a landowner in St. Louis County and the St. Louis County
municipality. The facts relate entirely to the right of the City to control the real
estate within its borders. The Circuit Court for St. Louis County has vast
experience dealing with issues of land use, municipal ordinance$eand t

appropriate forms of equitable and other relief. Although Plaintiff alldgs t
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Defendants violated its federal due process and equal protection rigisffP

does not allege that Defendants denied the rezoning because ofuavidio
discrimination based on race or some other protected category, or in retaliation for
Plaintiff's exercise of first amendment or other rights under the federal abaostit
Where the dispute is simply one of land use, the state court is in abetieh

position to decide the issues, and it will probably do so more quicklythigan

Court could. Once the state claims are resolved, resolution of the federal claim
will be greatly simplified. Thus, the interests of “judicial economy, convenience,

and fairness to litigants”-recognized as important in Gibb and many other cases-
will be promoted by remand.

Accordingly,

IT ISHEREBY ORDERED that Counts | of the Plaintiff's Petitias
remanded to the Circuit Court of St. Louis County, Missouri. This Court setain
jurisdiction over Count Il.

IT ISFURTHER ORDERED that Plaintiff shall respontb Defendant’s
Motion to Dismiss within 14 days from the date of this Opinion.

IT ISFURTHER ORDERED that if Count Il remains after the Court

considers the Motion to Dismiss, the Court will hold Count Il iey@mce until
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resolution of the State determination of Count I.

Dated this 8 day of April, 2017.

HENRY EDWARD AUTREY
UNITED STATES DISTRICT JUDGE

23



