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UNITED STATESDISTRICT COURT
EASTERN DISTRICT OF MISSOURI
EASTERN DIVISION
LILLIELEWIS, et al.,
Plaintiffs,
VS. Case No. 4:16-cv-01882-NCC

JOHNSON & JOHNSON, et al.,

N N N N N N N N N

Defendants.

MEMORANDUM AND ORDER

This case is before the Court on Plaintiffs' Motion to Remand this case toatete
(Doc. No. 19). The motion has been fully briefed. The Court takes up this motion first, as the
guestion of whether this Court has jurisdiction is a threshold issue. The partie®hseeted to
the jurisdiction of the undersigned United States Magistrate Judge pursuant.®.288J
636(c). (Doc. No. 2P For the reasons stated herein, the case is hereby remanded to the Twenty
Second Circuit Court of the State of Missouri.
|. Background

Plaintiffs filed this action on October 12, 2016 in the Circuit Court of the City of St.
Louis, Missouri. (Doc. No. 1-7). An Amended Petition was filed on November 14, RD16.
Defendants Johnson & Johnson and Johnson & Johnson Consumer, Inc. (collectively “J & J
Defendants”) filed for removal of this case to federal court on November 30, 2016 N@db).
Defendant Imeys Talc America, Inc. (“Imerys”) consented to the removal. (Doc. No. 13).

Plaintiffs are twentysix women (or in the case of the deceased, their personal
representatives) who allegedly developed ovarian cancer after using taloaw®r or a tale

basedoroduct for feminine hygiene purposes. Plaintiffs claim that they are variatisens of
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Arizona, California, Floridalllinois, Kansas Massachusettdjichigan,Missour, NevadaNew
JerseyOregon Pennsylvanialexas, UtahyWashington and Wisconsin. According to the
Amended Petition, six of these women are citizens of Missouri or were whewéheyiving.

The J & J Defendants are Ne@rsey corporations with their principal places of business
in New Jersey. Defendant Imerys iDalaware Corporation with its principal place of business
in California though registered to do business in the State of Missouri. Imerys is alleged to be
successor in interest to Luzenac America, Inc. Plaintiffs allege that atidefes are involved in
the design, development, manufacture, testing, packaging, pronmoarkgting, distribution,
labeling, and/or sale of the products known as Johnson & Johnson Baby Powder andi&hower-
Shower.

Plaintiffs assert claims of strict liability for failure to warn, strict liabiligsed on
defective desigmegligerte, negligent misrepresentation, fraud, civil conspiracy, “concert of
action,”breach of express warranty, breach of implied weyraviolation of the Missouri
Merchandising Practices A 407.020 R.S.Mcet seq), and wrongful death. They also assert a
claim for punitive damages.

Defendants removed the case to this Court on the basis of diversity jurisdiction under 28
U.S.C. § 1332With respect to diversitpurisdiction, Defendants arguleat athough there is a
lack of complete diversity on the face of hmended Petition, the Court should dismiss the
claims of the non—Missouri plaintiffs for lack of personal jurisdiction, at which poimiplete
diversity would exist. Defendants also argud theersity jurisdiction exists because Plaintiffs’
claims have been fraudulently misjoinedanattempt to keep the case out of federal court

On December 8, 201®laintiffs filed the instant motion to remand this case, arguing that

the Court should addss subject matter jurisdiction before personal jurisdiction and that the



Court should remand the case for lack of subject matter jurisdiction bebhatséstno complete
diversity. Defendants oppose the motion to remand.
Il. Legal Standard

“A defendantmay remove a state law claim to federal court only if the action originally
could have been filed therdri re Prempro Prods. Liab. Litig591 F.3d 613, 619 (8th Cir.
2010).See als@8 U.S.C. § 1441(a). After removal, a party may move to remand the case to
state court, and the case should be remanded if it appears that the districtksstitigect
matter jurisdiction. 28 U.S.C. § 1447(c). The party invoking federal jurisdiction and seeking
removal bears the burden of establishing federal jurisdiction, and all doubts abaait feder
jurisdiction are resolved in favor of remai@entral lowa Power Co—op, v Midwest Indep.
Transmission Sys. Operator, IN661 F.3d 904, 912 (8th Cir. 2009).
I11. Discussion

A court may not proceed at all in ase unless has jurisdictionCrawford v. F.
Hoffman-La Roche Ltd 267 F.3d 760, 764 (8th Cir. 2001). The initial disphdveen the
partiesconcerns whether the Court should first consider the issue of subject magticijiomn or
the issue of personal jurisdiction. Plaintiffs argue that the Court shoulddirsider whether it
has subject matter jurisdiction over the case, and that it should find no subjectumiatietion
and remand the case. Defendants argue that the Court should first consider whagher i
personal jurisdiction over particular Plaintiffs' claims, dismiss any claimsvaveh it does not
have personal jurisdiction, and only then evaluate whether it has subject magtkctjon.

In Ruhrgas AG v. Marathon Oil Cd26 U.S. 574 (1999), the Supreme Court noted that
“in most instances subject-matter jurisdiction will involve no arduous inquiry,” amnaéntsach

cases,both expedition and sensitivity to state courts' coequal stature should imped¢nal



court to dispose of that isstiest.” 1d. at 587-88. It is within a court’s discretion, however, to
consider the issue of personal jurisdiction first in cagee the questiois straightforward and
presents no complex question of state law, and the issudbj@ict matter jurisdiain raisesa
difficult and novel questiord. at 588.

The Court finds that the subject matter jurisdiction question here is straigitfoawd
involves no arduous inquignd therefore the Courtwill consider thesubject matter jurisdiction
guestionfirst. This decisionmirrors thosanade by other judges in this District on essentially
identical cases involving talelated injury claimsSeeHogans v. Johnson & Johnsadxo.
4:14-CV-1385, 2014 WL 4749162, at *3 (E.D.Mo. Sept. 24, 20%Mann v. Jolson &
JohnsonNo. 4:14CV-1546 CAS, 2014 WL 6850776, at *3 (E.D. Mo. Dec. 3, 2614)

A federal district court has original jurisdiction over a civil action in which the amoun
controversy exceeds $75,000 and there is complete diversity of citizeesigeh the litigants.
28 U.S.C. § 1332(a). Complete diversity of citizenship exists where no defendant holds
citizenship in the same state where any plaintiff holds citizenSwen Equip. & Erection Co.
v. Kroger, 437 U.S. 365, 373 (1978). Here, comeldiversity is lacking on the face of the
AmendedPetition because there are Plaintiffs who are alleged to be citizdleswokrsey and
California—states where Defendants are also citizens.

Defendants argue, however, that the “fraudulent misjoinder” doctrine provides an

! This approach has been taken by judges in tiggi€t in similar recentcasesnot involving
Defendants See Whitlock v. Bayer CorgNo. 4:16CV-1913SPM, 2017 WL 564489, at *2
(E.D. Mo. Feb. 13, 2037 Jones v. Bayer CorpNo. 4:16-CV-1192-JCH, 2016 WL 7230433,
at *2 n.3 (E.D. Mo. Dec. 14, 2016)enny v. Bayer Healthcare, LL.@lo. 4:16-CV-1189-RLW,
2016 WL 7235705, at *2 (E.D. Mo. Dec. 13, 201Byrman v. Bayer CorpNo. 4:16-CV-601—
HEA, 2016 WL 7033765, at *1 (E.D. Mo. Dec. 2, 2018¢eClark v. Pfizer, Ing No. 4:15
CV-546-HEA, 2015 WL 4648019, at *2 (E.D. Mo. Aug. 5, 201Bdting that the “great weight
of authority from this District” favors treating subject matter jurisdiction l@efpersonal
jurisdiction where practicable).



exception to the requirement of complete diversity here. Fraudulent misjoinders‘adoem a
plaintiff sues a diverse defendant in state court and joins a viable claim involargdiverse
party, or a resident defendant, even though the plaintiff has no reasonable procetkital ba
join them in one action because the claims bear no relation to each Btleengrq 591 E3d at
620 (quotation omitted).

The Eighth Circuit has not ad@atthe doctrine of fraudulent misjoinder. The Cauirt
Appeals has noted, however, that if it were to adopt the doctrine, only an “egregioasiceis|
would warrant its applicatiortfee Premprob91 F.3d at 62By way of concrete example, the
Eighth Circuit held thathe allegednisjoinder inPremprowas “not so egregious as to constitute
fraudulent misjoinder.Td. at 622.In that case, the plaintiffs' claims aefrom a series of
transactions between pharmaceutical manufacturersdividuals that have used their
products, where the individualgwkloped breast cancer afterward, alleging that the
manufacturers had a defective product but condwctetional sales and marketing campaign to
falsely promote the safety and benefits of those products amdstised the associated risks
in this cae, only a subset of the plaintiffs shared citizenship with one of the deferibamts
Court of Appeals found that “[b]Jased on the plaintiffs' complaints, weatasay that their
claims have ‘no real connectiotd each other such that they are egregjonssjoined. Id. at
623.

The Courtin this matter similarlyinds that the alleged misjoindezven if that were a
recognized doctrine in the Eighth Circug,not so egregious as to constitute fraudulent
misjoinder. Each Plaintiff alleges injury frometlsame produst and those injurieslegedly
arcsefrom wrongful conduct with regard to the development, distribution, marketing, and sales

practices for thosproducts.Theclaims in thiscase areonnected to one anothes the claims in



Premprqg and tle claims appear timvolve common issues of law and fathe differences
between the claims are not sufficient to suggest that there is no logicaletwesn the cleas
attributable to the diverse Réffs and the nordiverse Raintiffs.

Because thé&raudulent misjoinder doctrine does not apply here and there is no complete
diversity, the Court finds that diversity jurisdiction does not exist.

V. Conclusion

Because the Court lacks subject matter jurisdiction over this case, it will gremifidla
motion to remand this case to state court. Any remaining questions about persaheatigurier
improper joinder may be addressed by the state court.

Accordingly,

IT ISHEREBY ORDERED that Plaitiffs' Motion to Remand (Doc. No. 1%

GRANTED.

IT ISFURTHER ORDERED that this case IREMANDED to the Circuit Court of the

City of St. Louis, Missouri, Twenty-Second Circuit, punsui the separate Order of Remand

IT ISFURTHER ORDERED that all other pending motions in this caseRENI ED
without prejudice, as moot.

Dated thisl0th of March, 2017.
/s/ Noelle C. Collins
NOELLE C. COLLINS
UNITED STATES MAGISTRATE JUDGE




