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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF MISSOURI
EASTERN DIVISION

ALICIA D. HOLLINGSWORTH, )
Plaintiff, ))
V. )) No. 4:16 CV 2139 DDN
UNITED AIRLINES, INC., ))
Defendant. : )

MEMORANDUM AND ORDER
GRANTING DEFENDANT'S MOTION TO DISMISS

This action is before the court on the roatiof defendant United Airlines, Inc., to
dismiss the petition of plaintiff Alicia D. Hilngsworth under Fed. RCiv. P. 12(b)(6).
(ECF No. 6). The parties have consentedhi exercise of plenary authority by the
undersigned United States Msigate Judge pursuant to 28 U.S.C. § 636(c). After
hearing oral arguments from the parties Babruary 10, 2017the court grants

defendant’s motion.

l. BACKGROUND
Plaintiff Alicia D. Hollingsworth allege the following facts in her state court
petition. On Februanl6, 2012, she startdter work day as a United Airlines flight
attendant in St. Louis, Missouri. (ECF NoEk. 1 at 11 5-9). Upon disembarking at the

O’Hare Airport in Chicago,llinois, plaintiff attempted tase the handrail on the plane’s

stairs. [d.) Plaintiff alleges that United Airles, through its agents, employees, and
servants, failed to install the lddk pins into the handrail.ld.) The handrail collapsed
and she fell onto the tarmac and injubheat head, neck, back, and spinkl.)(

On October 1, 2013, plaintiff filed aasin against defendant in the Circuit Court
of Cook County, lllinois. (ECF No. 11). She subsequently dismissed the action
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voluntarily on May 5, 2015.1d.) A year later, on May 4, 2016, she moved to reinstate
her claim in that Circuit Court. Id.) This motion was grante allowing the lIllinois
claim to proceed. Id.) However, defendant moved for reconsideration, which the
lllinois judge granted, vacating his prior ordend denying the motion to reinstated.)X
Plaintiff appealed this decwn, and the appeal is still pging in the Illinois Court of
Appeals. (d.)

On November 9, 2016, plaintiff filed thestant petition in the Circuit Court of St.
Francois County, Missouri(ECF No. 4). On December 22, 2016, defendant removed
the action to this federal cdurinvoking this court's origis diversity of citizenship
subject matter jurisdiction. (ECF Nb); 28 U.S.C. 88 1332(a1441(a).

I. MOTION TO DISMISS

Defendant moves to disss plaintiff's petition, because under Missouri's

borrowing statute, it is bameby the lllinois statute of litations for personal injury
claims, and it thus fails to state a claim updmnch relief may be granted. (ECF No. 7);
735 ILCS § 5/13-202; Fed. R.\CiP. 12(b)(6). Plaintiff argugethat the lllinois appeal is
still pending, so it is not ceaxin that her claim is “fullybarred” by lllinois law via

Missouri’'s borrowing statute. (ECF No. 11).

A. Legal Standard
Under Federal Rule of AiMProcedure 12(b)(6), a partgay move to dismiss part

or all of a case for its failure to state a elaupon which relief can bgranted. Fed. R.
Civ. Pro. 12(b)(6). A compiat “must include enough facts &tate a claim to relief that
Is plausible on its face,” providing motiean just labeland conclusionsBell Atl. Corp.

v. Twombly 550 U.S. 544, 57(007). Such a complaintii‘allow[] the court to draw
the reasonable inference that the defehdalmble for the misconduct allegedyshcroft

v. Igbal 556 U.S. 662, 678 (2009), and will statelaim for relief that rises above mere
speculation. Twombly 550 U.S. at 555. Ireviewing the pleadings under this standard,

the court accepts all of the plaintiff's factudlegations as true and draws all inferences
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in the plaintiff's favor, but the court is nogéquired to accept thegal conclusions the
plaintiff draws from the facts alleged.Retro Television Network, Inc. v. Luken
Commc’ns, LLC696 F.3d 766, 768-6@th Cir. 2012).

In addressing a motion to dismiss, the court consitlee pleadings themselves
and limited other materials, including matters of public recolitig v. Union Elec. Ca.
652 F.3d 971, 976 (8th Cir021). Where the complaint itfestablishes that the claim
Is time-barred, a dismissal purstiémRule 12(b)(6) is propeid.

B. Discussion

A federal court implementing its diversityrisdiction applies ta law of the forum
state when ruling on issues cemaing statutes of limitationsNettles v. American Tel.
and Tel. Co.p5 F.3d 1358, 1368th Cir. 1995). When Misswi is the forum state, it
considers statute of limitations issues togsecedural and thugoverned by Missouri
law. Wright v. Campbell277 S.W.3d 771, 773 (Mo. CApp. 2009). Under Missouri
law, the statute of limitations in a personglmy action is five years. Mo. Rev. Stat. §
516.120(4). However, Missouri recognizes agbry exception to the application of its
own statutes of limitations, in the form of a borrowing statute:

Whenever a cause of actibas been fully barred e laws of the state,
territory or country in which it origiated, said bar shall be a complete
defense to any action thereon, broughdmy of the courts of this state.

Mo. Rev. Stat. § 516.190. As applied byskburi courts, the Missouri borrowing statute
“provides for application of a foreign staguof limitations wher{1] the alleged action
originated in the foreign jurisdiction and][the foreign statute of limitations would bar
the action.” Harris-Laboy v. Blessing Hosp., In@72 S.W.2d 522, 524 (Mo. Ct. App.
1998).

The borrowing statute’s primary purgos$s to prevent glaintiff from forum
shopping for a more beneficial statute of limitatioRganegan v. Squir@ublishers, Inc.,
765 S.W.2d 703, 705 (Mo. Ct. App. 1989l prevents a plaintiff from “gaining more



time to bring an action merelyy suing in a form other than where the cause of action
accrued.”ld.

Plaintiff has brought a single claim of tiggnce. (ECF No. 1, Ex. 1 at ] 10-19).
Although the Supreme Court of Missouri has maerpreted “cause of action” as this
term is used in Section 61190, it has generally adoptélde Black's Law Dictionary
definition of a “cause of action” as “a group agerative facts giving rise to one or more
bases for suing.”Chesterfield Village, Incv. City of Chesterfield64 S.W.3d 315, 318
(Mo. banc 2002).

The first prong in this cage easily met. Plaintiff£ause of action originated in
lllinois. The Supreme Court of Missouri haerpreted the term “originated” to mean
“accrued.” Thompson by Thompson v. Crawfo8@3 S.W.2d 868, 871 (Mo. banc 1992)
(citing Mo. Rev. Stat. 8 516.100). A causkaction “accrues” “when the right to sue
arises,” which also triggers the rung of the statute of limitationsState ex rel. Beisly v.
Perigo, 469 S.W.3d 434, 437 (M®015). So here, plaifits personal injury claim
accrued when her “injuries were sustd and capable of ascertainmenBenton v.
Cracker Barrel Old Country Stores, Inel36 S.W.3d 632, 634 (M&t. App. 2014). For
purposes of the borrowing statute, plaintifflsim originated on Heuary 16, 2012, in
lllinois, because that is when and whetge sustained her injuries from defendant’s
alleged negligence. (ECF Nb. Ex. 1 at 11 5-9).

The second prong, which requires the canfsaction to be “fully barred” by the
foreign statute of limitations, has also bemet, even though the lllinois appeal is
pending. Missouri courts fa interpreted the borrowingastie to import not only the
foreign jurisdiction’s limitations period, bualso its accrual provisions and tolling
doctrines. See Thompso®B33 S.W.2d at 872:;f. McMillan v. Pilot Tavel Centers, LLC,
2016 WL 6695389, at *4Mo. Ct. App. Nov. 15, 2016).Even when liberally applying
lllinois’ tolling doctrines to plaintiff's claim, the instant aatip commenced in the
Missouri circuit court and removed to thisurt, was filed outside of the applicable

statutes of limitations.



Under lllinois law, a personal injuryaim “shall be commenced” within two years
after the cause of action accrued. 735 @bmp. Stat. § 5/13-202. If a plaintiff
voluntarily dismisses her claim, lllinois lawqwides a one-year statute of limitations for
refiling it. 735 Illl. Comp. Stat. § 5/131Z. Plaintiff commenced her lllinois claim
approximately twenty months following hamjury, well within the two-year period.
(ECF No. 11). She vohtarily dismissed thaction on May 5, 2015Id. The matter of
whether her May 2016 filing was timelyasrrently on appeal in lllinoisld.

Plaintiff argues that because the timedis of her May 2016 fikng is on appeal
in Illinois, her claim is not yet fully barred e laws of that state(ECF No. 11). The
court disagrees. Plaintiff voluntarily disggseed her claim on May 5, 2015. Under the
lllinois savings provision, shiead, at most, one year to re-file her claim before it would
be time-barred. 735 Ill. Comp. Stat. § 5/13-217. Plaintiff hasargpted that any other
tolling doctrine applies. Plaintiff's Missoustate court petition wafed one and a half
years after her voluntary dismissal, on Noventhe2016, a full six months outside of the
limitations period. (ECF No. 4)The untimeliness of this claiis apparent from the face
of plaintiff's petition and the record of the state court proceedings in lllinois, which are a
matter of public record. Furthermore, untle lllinois statute, plaintiff is only entitled
to one re-filing after voluntgrdismissal, and the lllinoise-filing occurred prior to her
filing this case in the Missouri circuit court-lesner v. Youngs Dev. C®82 N.E.2d
720, 721, 145 1ll.2d 252, 251991) (“[S]ection 13-217 expressly permits one, and only
one, refiling of a claim [after voluntary dismisseljen if the statute of limitations has not
expired.”); Fourth Street Villas, LC v. United Central Bank2016 WL 108064 at *3
(App. Ct. Ill., First. Dist. Dec. 5, 2016yuling Illinois single refiling rule applies to
counterclaims).

Accordingly, regardless of the outcomehar lllinois appeal, the lllinois statutes
of limitations unequivocally applto bar plaintiff's Missouri claim. If the pending appeal

in lllinois affirms the dismissal of the cabelow, then plaintiffconcedes the claim is



time barred. (ECF NoslO, 11, 17). If thepending appeal inllinois reinstates the
lllinois case, the Missouri case was still filed six months out of time.

Plaintiff's argument suggests that as l@sga case is pendimg another state, the
borrowing statute cannot operdtebar it in Missouri. While this interpretation might
have a foothold in the plain text of the stat it would contradict the rationale for the
statute and the case law applying 8ee, e.g., Harris-Laboy. Blessing Hosp., Inc972
S.w.2d 522, 524 (Mo. Ct. App. 1998) (intezpng “fully barred” to mean the foreign
statute of limitationswould bar the action)Finnegan v. Squird?ublishers, Inc.,765
S.W.2d 703, 704 (Mo. Ct. App. 1989) (“When a cause of actiminates in a state other
than Missouri, . . . Missouri courts apply toeeign state’s statute of limitations through
the borrowing statute.”).

Plaintiff's petition is therefore dismisseinder Fed. R. CiR. 12(b)(6) for failure

to state a claim.

.  ORDER
For the above reasons,
IT IS HEREBY ORDERED defendant’'s motion to dismiss (ECF No. 6) is
GRANTED. This action is dismissed with prejudice.

/S/ David INoce
UNITED STATES MAGISTRATE JUDGE

Signed on February3, 2017.

! Counsel for plaintiff suggested at oragament that if the lllinois appellate court
reinstates plaintiff's Illinois claim, plairffimight again voluntarilydismiss that case and
then file in Missouri under Missouri's fiveear statute of limitations. (ECF No. 17).
However, even if plaintiff were to voluntarilgismiss her case in lllinois, this would not
change the fact that the injuoyiginated in lllinois. Heclaim would still be barred by
the lllinois statute of limitations, which Esouri courts and thisourt would apply,
regardless of the posture of any lllinois proceeding.
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