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UNITED STATESDISTRICT COURT
EASTERN DISTRICT OF MISSOURI
EASTERN DIVISION
ROCHELLE EVANSMITCHELL, etal., )
Plaintiffs,
VS. Caseno. 4:17cv00276 PLC

BRETT HEALY, et al.,

N N N N N N N N

Defendants.

MEMORANDUM AND ORDER

This matter is before the Couwh a motion to remand [ECF No. 13iled by Plaintiffs
Rochelle EvandMitchell and laudell GatlinBey. By their motion, Plaintiffsequest lte Court
to remand the case to the state court from which it was remove@2thdudicial Circuit
Plaintiffs also ask the Coufto award Plaintiffs court costs, expenses and attorney’s fees
incurred in bringing this motion, pursuant to 28 U.S.§]. 1447(c)” In responseDefendants
Brett Healy and Walt's Drivé\-Way Service, Inc. consent tiemand and state “Plaintiffs have
agreed, in writing, to withdraw and waive their request for costs pursuant to 28 §.H1&7.”
[ECF No. 15.]

Background

This case arises out of a motor vehicle collision in the City of St. Lawnisig which
Defendant Healy, an employee of Defendant DAvE/ay, drove a vehicle intahe lane
Plaintiffs werein, allegedly striking Plaintiffs’ vehicle and causing Plaintiffs’ injurieand
property damage (SeePlIs.” Pet'n [ECF No. 7). Plaintiffs seekdamagsin Count | based on
Defendant Heahg alleged negligencand in Count Il based on Defendant DrideWay's

alleged negligence (PIs: Petn at 34.) Additionally, Plaintiffs request monetary reliedm
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both Defendants in Count Ill on the gralthe accident occurred while Defendant Healy acted
in the course and scope of his employment with Defendant Drivéag- (d. at 5.)

Plaintiffs filed ther petition in the Circuit Gurt of the City of St. Louis, Missouri.
Plainiffs alleged theyare citizens of Missouri and Defendants ateens of Indiana. (Pet 1
2, 3.) With regard to theidamagesPlaintiffs allegedeach“suffered injuries to [the] neck, back
and mental traunjd . . . property damage, past and future medical expenses, mental anguish,
lost opportunities, pain and suffering, and loss ¢gbynent of life? (Pls! Petn 1 13, 14, 15,
21.) Plaintiffs prayed for:

judgmentagainst [each Defendantprf a reasonable sum of moneydrcess of

Twenty-Five ThousandDollars ($25,000.00) that will fairly and reasonably

compensate Plaintiffs for their injuries and damages; for their costsinher

expended and incurred; for prejudgmaerterest and for such other and further

relief as the Court deems just and proper.

(PIs! Petn “Whereforé Paraat 5.)

Defendants removed the lawspiirsuant t@28 U.S.C.8 1441on the basis of the Coust
diversity jurisdictionunder28 U.S.C.8 1332. (Defs! Notice of Removalf 8 [ECF No. 1])
Defendard assertedhe lawsuit“was béween citizens of different states atite [amount] in
controversy exceeds the sum of $75,000.00 exclusive of interest and ddstdn support of
removal,Defendants stateBlaintiffs werecitizens of Missouri and Defendants werezghs of
Indiana,and Defendantkad “a good faith belief . . . thahe amount of damages sought by at
least one Plaintiff individually exceeds $75,000.00, exclusive of costs and ifite(Esifs!
Notice of Removaf{ 6, 7.)

Plaintiffs move to remanan the grounds thathdr petition does noftspecfy, and

Defendants have not pred, thatthe case involvean amouhof damages exceeding the more

than$75,000.00 minimumequiredfor the Courtto exercisediversity jurisdiction (Pls’ Mot.



Remand [ECF No. 13] and Mem. Supp. [ECF No. 14h)support of theiargument that they
seek less than the $75,000.00 minimurtaintiffs filed anaffidavit avering that Plaintiffs and

their attorney‘will not seek more than $75,00.00 in damages, including attsrfess, in this
matter; “will not accept any money awarded in excess of $75,000.00 and will therefore waive
any amount awarded over and above $75,000.Q08ff. attached toPls’ Mot. Remand [ECF

No. 131].) Plainiffs urge the Court ta@onsider Plaintiffs affidavit because it clarifies the

amount in controvers\citing Jackson v. Fitness Resource Group, JiNo. 4:12CV0986 DDN,

2012 WL 2873668 (E.D. Mo. Juli2, 2012. In addition to remand, Plaintiffs seek an award of
“court costs, expenses and attoradges incurretlin pursuing their motion to remandee28
U.S.C. 1447c).

Defendantonsent to the remardiie to Plaintiffs filing of “their notarizedstipulation
limiting damagedo less than the applicable amount in controvérgipefs! Notice of Consent
to PIs! Mot. Remandf{ 3, 4[ECF No. 15].) Additionally, Defendants stat@laintiffs have
agreed, in writing, to withdraw and waive their request for costs pursuant to 28 §.H1&7.”
(Id.15.)

Discussion

A defendant may remove to fedeurt any state court civil action over which the
federal court could exercise original jurisdiction. 28 U.S.C. 8§ 1441fafederal court has
original diversity jurisdiction over civil actions between citizens of different stateen the
amountin controversy exceeds $75,000, exclusive of interest and c@8t5.S.C. § 1332)(1)

A federal courts jurisdiction is measured at the time of filiray, for aremowed case at the time

of removal. SeeSchubert v. Auto Owners Ins. Co., 649 F.3d 817, 822-‘2:({:(8 2011).




A defendaris removal notice“need notcontain evidentiary submissiors Dart

Cherokee Basin Operating Co., LLC ®@wens 135 S.Ct. 547,551 (2014) In the Eighth

Circuit, however, garty seelng to remove a case not involving the Class Action Fairness Act
“has the burden to prove the requisite amdiamtdiversity jurisdiction]by a preponderance of

the evidencé. Bell v. Hershey Co., 557 F.3d 953, 958 @ir. 2009)(internal quotation marks

omitted (quoting Advance Am. Servicing of Ark., Inc. v. McGinnis, 526 F.3d 1170, 1173 (8

Cir. 2008));_gealso28 U.S.C 8§ 1446(cj2)(B).
While postremoval events o not oust the district coust jurisdiction once it has

attached’ St. Paul Mercury Indem. Co. v. Red Cab. Co., 303 U.S. 283(1%88),the court

may considersubsequent events showitigpat, in fact, the required amount was or was not in
controversyat thé time federal court jurisdiction was invoke8chubert 649 F.3dat 823

(internal quotation marks omitted) (quoting State Farm Mut. Auto Ins. Rowell 87 F.3d 93,

97 (S’d Cir. 1996). Postremoval affidavits maythereforepe considered to resolve whether the

district court has jurisdiction.Pudlowski v. The St. Louis Rams, LLC, 829 F.3d 963 (&

2016) per curiam).

In Jackson the court concludedthe petition, in which the plaintiff sought damages
excess of $25,000.00left “an open question whether or not the amount in controversy was
sufficient for diversity jurisdictiofi and the requisite amount was satisfiedby the nature of

the plaintiffs breach of contract claimJackson2012WL 2873@®8, at *5. After considering

the plaintiffs postremoval affidavit in which the plaintiff agreed to limit his recovery to
$75,000.00and ademand letter the plaintitiad sent the defendant in which the plaintifid

requested an amount around $78,000t86, courtconcluded the issuwas “close [but the]



defendant ha[d] not satisfied its burderidd. The court remanded the lawsuit to the estedurt
for lackof subject mattejurisdiction due to the amount in controversig. at *6.

Here, Plaintiffs petitiondoes notlearlyspecifythat Plaintiffs seek more than $75,000 in
damages, either in an allegation supporting each claim or in'Weereforé paragraph.
Moreover,the nature ofPlaintiffs negligenceclaims resulting from a motor vehicle accident
does not explicitly identify the amount in controversy. Plaif$if unopposed posemoval
affidavit is the only naterialin therecordthat clearly demonstrasthe amount in controversy.
The affidavit expresslylimits Plaintiffs’ recovery, includingany attorneys feesthat may be
awarded to less than $75,000.00The affidavit establishes that the amotintcontroversy
requirement for the Coud’diversity jurisdiction was not satisfied at the time of removal.

Under the circumstances, the Court remands the case @2° Judicial Circuitdue to
lack of subject matter jurisdictiomnd denies Plaintiffs request forcourt costs expensesand
attorneys fees relatetb the motion to remand.

After careful consideration,

IT ISHEREBY ORDERED that due to lack of subject matter jurisdictidPaintiffs
motion to remand [ECF No. 18 GRANTED with respect to the request for remand

IT IS FURTHER ORDERED that Plaintiffs motion to remands DENIED with
respect to theequest for an award of court costs, expenses and attefeey.

IT ISFURTHER ORDERED that this case IREMANDED to the Circuit Court of the

City of St. Louis, State of Missouri, under 28 U.S.C. § 1447(c

Zi)":f»et»‘--t-- /f KD/ :-l'_’:-——\—._.-

PATRICIA L. COHEN
UNITED STATES MAGISTRATE JUDGE

Dated this3rd day ofMarch, 2017.



