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UNITED STATESDISTRICT COURT
EASTERN DISTRICT OF MISSOURI
EASTERN DIVISION

TONY RAY KING, )
Plaintiff, ))
V. )) No0.4:17-CV-742CAS
GEORGE LOMBARDI, et al., ))
Defendants. : )

MEMORANDUM AND ORDER

Plaintiff, a prisoner, seeks leave to proceed in forma pauperis in this civil action under 42
U.S.C. 8§ 1983. Having reviewadlaintiff's financial informaton, the Court assesses a patrtial
initial filing fee of $42.80, which is twenty psgnt of his average monthly deposit. See 28
U.S.C. § 1915(b). Additionally, sevéxa the defendants will be dismissed.

Standard of Review

Under 28 U.S.C. § 1915(e), the Court is regghito dismiss a complaint filed in forma
pauperis if it is frivolous, malicious, or fails gtate a claim upon which relief can be granted.
To state a claim for relief, a complaint mugtead more than “legal conclusions” and
“[tihreadbare recitals of the elements af cause of action [thaare] supported by mere

conclusory statements.” Ashcroft v. Igbd@d56 U.S. 662, 678 (2009) A plaintiff must

demonstrate a plausible claim for relief, whichriere than a “mere posdlity of misconduct.”
Id. at 679. “A claim has facial plausibility whehe plaintiff pleads facdi@al content that allows
the court to draw the reasdne inference that the defendais liable for the misconduct

alleged.” _Id. at 678. Determinmg whether a complaint statespkausible claim for relief is a
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context-specific task that requires the revieyvoourt to draw on itsugdicial experience and
common sense. |d. at 679.

When reviewing a complaint under 28 U.S§C1915(e), the Court aepts the well-pled
facts as true. Furthermore, the Qdioerally construes the allegations.

Background

On January 10, 2012, plaintiff strangled Bbn to death. Msouri v. King, 453 S.W.3d

363, 367 (Mo. Ct. App. 2015). Thellfmving day, he set fire to his mobile home to conceal the

murder. Id. On May 2, 2013, a jury conved him of first-degree nnder, second-degree arson,

and child abuse. Missouri v. King, No. 12BU-CR87 (5th Judicial Cir.). On July 12, 2013,
the court sentenced him to life without the poditjbof parole for themurder and two fifteen-
year prison sentences for thieuae and arson counts, alllie served consecutivelyld. The
Missouri Court of Appealsfirmed. King, 453 S.W.3d at 367.

On June 11, 2013, while he was awaiting trial on the charges of killing his son, he killed
his cellmate. Cmpl.’s at 14. On September 2B, 3, he pled guilty to second-degree murder.

Missouri v. King, No. 13BU-CR0138@1 (5th Judicial Cir.). On October 31, 2013, the court

sentenced him to twenty years’ imprisonmentedaerved consecutive ttoe previous sentence.
After he was delivered to the Missouri Depaent of Correctiong‘MoDOC”), he was
eventually transferred to tHeastern Reception Diagnostic and Correctional Center (‘ERDCC”).
When he first arrived, he was placed in theagal population. During his time in the general
population, he did not receiany conduct violations.
After he was convicted of killing his Bp officials at ERDCC placed him in

administrative segregation. He was given salveonfusing answersvith regard to his



placement, until he was told thiie placement was due to the fdwt he killed his cellmate in
the county jail.

Plaintiff protested. He toldiefendants that they could not place him in administrative
segregation for a murder he committedobe his entry into a MoDOC facility.

Defendants Dave Dormire, éhDirector of Adult Instittions, and Terry Russell, the
former Warden of ERDCC, were responsilite his long-term placement in administrative
segregation, which ultimately lasted 923 days. The other defendants involved in the placement
either carried out Dormire’s and Russell's asder denied his gn@nces on the subject.

While confined in administrative segregatiphgintiff was not allowed to attend religious
services or have contact visiesxd he was only allowed on&den-minute phone call per month.

Defendant Dale Phillips refused to providaiptiff with adequate hygiene items while he
was in administrative segregation, which resulte his skin crackingand bleeding. Plaintiff
asked defendant Terry Taylor, whoasurse, for something to ttelais skin. Taylor refused.
After he complained, defendant Todd Renshasdered Taylor to mvide him with skin
ointment. Taylor and other fimdants denied his grievances on the matter because he was
provided with the ointment.

On April 28, 2016, after meeting with mentadith staff, plaintiff was assigned to the
general population. He did nget a bed, however, until May 16, 2016.

In June 2016, plaintiff requext a food visit. Defendant &8 Rentfro denied the request
because, under MoDOC'’s policies, offenders mayhaot food visits withirsix months of their
release from administrative segregation. Fxs 10 at 2. Additionally, although he was placed
on incentive status when he got to generalufain, it was subsequently removed because,

inmates must not have had any “[disciplinasggregation] or [admistrative segregation]



assignments within the last 24 monthdd. at 23. Plaintiff insists, however, that defendant
Matthew Pultz removed him from incentive statosretaliation for having filed an Informal
Resolution Request (“IRR”).

Additionally, plaintiff maintains that he waxempt from the policy, which further says,
“Exception: Unfounded investigations and administrative protective custody placeméats.”
Plaintiff believes he was eligible for the exception.

Discussion

For the Due Process Clause to be implicatedinmate subjected to segregation must

have been subjected to “atypicablagignificant hardship . . . inlegion to the ordinary incidents

of prison life.” Sandin v. Conne$15 U.S. 472 (1995). The Cofirids that plaintiff has shown

that his continued segregation for 923 days implicatiéiserty interest anthat plaintiff stated a

due process claim. _See Kelly v. Brewer, 5251394, 399-400 (8th Cir. 1975) (where inmate is
held in administrative segregation for prolongedndefinite period, due process requires that
his situation be reviewed periodically in mewsgful way; administrative segregation is not
punitive, it looks to present and future raththian to past, and it involves exercise of
administrative judgment and prediction of what inenaill probably do or have done to him if
he is permitted to return feopulation after period of segregation; reason for segregation must
not only be valid at outset but mugintinue to subsist during ped of segregation). As a result,
the Court will order the Clerk to serveopess on defendants Russell and Dormire.

The Court also finds that plaintiff's clainthat he was not allowed to attend religious
services, was only allowed one fifteen-minute phoaleper month, and vganot allowed contact

visits during the time he wais administrative segregation implicate a liberty interest.



The Court finds plaintiff's argument dh his initial placement in administrative
segregation was unconstitutional to be frivolodm inmate that recently murdered a cellmate
poses a threat to other inmates and the seaifritye institution. The istitution, therefore, may
reasonably place such an inmate in segregatidinerefore, the complaint fails to state a
plausible claim for relief against the defenttawho initially placed him in administrative
segregation.

The Court finds that plaintiff's medical misatenent claim against Taylor is plausible.
Consequently, the Court will geire Taylor to respond to theomplaint. Plaintiff's claim
against Renshaw, however, is frivolous. Renstmected Taylor to provide him with ointment,
and he denied his grievance. Denying a gneeds not an actionable claim under § 1983., See

e.g., George v. Smith, 507 F. 3d 605, 609 (7th €D07) (“Only persons who cause or

participate in the [constitutional] violationsearesponsible. Ruling against a prisoner on an
administrative complaint does not cause or cbuata to the violation.”). Moreover, the Court
will dismiss defendant Corizon because plaintiff hasalleged that its official policy led to the

denial of medical care. See Sanders \arS§é&oebuck & Co., 984.F 972, 95-76 (8th Cir.

1993).
The Court will also order the Clerk tigsue process on defendant Phillips because

inmates are entitled to adequate hygiene supplgee Myers v. Hundley, 101 F.3d 542, 544 (8th

Cir. 1996) (“[A] long-term, repeat deprivation of adequate hgge supplies violates inmates’
Eighth Amendment rights.”).

The Court does not believe that plaintiff's tetthon claim against Puitis plausible. To
succeed on his § 1983 retaliation claim, plaintiff nprsive that he engaged in protected activity

and that defendants, to retalidte the protected activity, tooadverse action agnst plaintiff



that would chill a person of ordinary firmnessrfr engaging in that activity. See Revels v.
Vincere, 382 F.3d 870, 876 (8th Cir. 2004), certnigel, 546 U.S. 860 (2005). Vital to
plaintiff's claim is that he was exempt fromethequirement that inmates may not be placed on
incentive status for two years after their reéedom administrative segregation. Plaintiff,
however, misinterprets the exemption, which agays, “Exception: Unfounded investigations
and administrative protective custody placementBlaintiff was not placed in administrative
segregation because of an unfouhdevestigation or because he was in protected custody. He
was in administrative segregation because helenad his cellmate atélBuchanan County Jail
and posed a threat to other inmates. He wasehgible for incentive status. Therefore, it
follows that Pultz did not take an adverse action against him but merely followed the institution’s
policies. The Court will dismiss Pultz from this action.

Plaintiff's claim that he wadenied food visits is legallyifrolous because it does not rise
to the level of a constitutionafiolation. Therefore, the Couwill dismiss defendant Rentfro
from this action.

Finally, plaintiff's claims against the reinang defendants are dh they denied his
grievances, which as is statadove, does not state a claim felief under § 1983. Therefore,
they will be dismissed.

Accordingly,

IT IS HEREBY ORDERED that plaintiffs motion toproceed in forma pauperis is
GRANTED. [Doc. 2]

IT ISFURTHER ORDERED that the plaintiff must pagn initial filing fee of $42.80
within twenty-one (21) days of the date of tigder. Plaintiff is instructed to make his

remittance payable to “Clerk, United States fistCourt,” and to include upon it: (1) his name;



(2) his prison registration number; (3) the casenlper; and (4) that the remittance is for an
original proceeding.

IT ISFURTHER ORDERED that the Clerk is directed to serve process on defendants
Terry Russell, Dale Phillips, Dave Dormire, aherry Taylor. Russell, Phillips, and Dormire are
or were employed by MoDOC. Taylasas or is employed by Corizon.

IT IS FURTHER ORDERED that defendants Corizon, dy Steele, Joe Hoffmeister,
Stan Jackson, Terry Lawson, Matthew Pultz, @edrombardi, Dwayne Kemper, J. Cofield, T.
Bredeman, Kathy Barton, Unknown Duberstein, T&dshshaw, K. Moore, and Brad Rentfro are
DISMISSED without prejudice.

An Order of Partial Dismissal will be filed forthwith.

Chel g Hr—

CHARLESA. SHAW
UNITED STATESDISTRICT JUDGE

Dated this 25th day of May, 2017.

! Prisoners must pay the full amount of the $35@dilfee. After payment of the initial partial
filing fee, the prisoner is reqed to make monthly paymentf 20 percent othe preceding
month’s income credited to the prisoner’s accouhhe agency having custody of the prisoner
will deduct the payments and forward themthe Court each time the amount in the account
exceeds $10. 28 U.S.C. § 1915(b)(2).



