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UNITED STATESDISTRICT COURT
EASTERN DISTRICT OF MISSOURI
EASTERN DIVISION

JIMMY DEWAYNE SHELBY, )
Plaintiff, ;

V. : ) No: W-CV-00821JAR
SHANNON OAKS ))
Defendant ;

MEMORANDUM AND ORDER

This matter is before the Court ocross motions for summary judgment filed by
Defendant Shannon Oaks (“Oaks”) (Doc. M&) and Plaintiff Jimmy DeWayne Shelby (Doc.
No. 52. Also before the Court is Plaintiff's motion for appointment of counsel. (Doc5%)o.
The motiors arefully briefed and ready for dispositionFor the reasons set forth below,
Defendant’'s motion for summary judgment will be grantddaintiff's motion for summary
judgment and motion for appointment of couns#ll be denied

l. Background

Plaintiff, who is proceeding pro sbrings this action under 42 U.S.C. § 1983 against
Oaks, a certified nurse practitioner who veasll relevant timesmployed by Corizon Health
at the Missouri Department of Corrections at Eastern Reception and Diag@ostectional

Center ("ERDCC"). Oaks treated Plaintiff while he was inmateat ERDCC, andPlaintiff
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alleges that Oaks was deliberately indifferent to his serous medical neegdh@/as confined
therel

The operative complaint contains thdldwing allegations Plaintiff claims thatthat he
had beerapproved for surgery to correct his cervical spine stenosis, but Oaks disrederded t
recommendation and decided to pursue alternative epidural treatment. He claidusitigahis
numerous appaiments with Oaks, he requested that MRIs be taken of his back and that he be
approved for surgery. He claims Oaks refused “every time.” Plaintiff fualleges that Oaks
told him that'Jefferson City is cutting back on haviagysurgerieperformed’

Plaintiff also claimsthat he complained of swollen knedbat he sought @pecial
mattress and wheelchair for his condispandthatthose requestsererefused. Plaintiff seeks
a Court order mandating that MRIs be taken of his back lzatdhiebe approved for surgical
procedures to his cervical, thoracic, and lumbar spine. He also seeks compensatory i@ad punit
damages.

. L egal standard

Summary judgment is appropriate when no genuine issue of material factiexists
case and the movais entitled to judgment as a matter of la%ee Celotex Corp. v. Catrett, 477
U.S. 317, 3223 (1986). The initial burden is placed on the moving parGity of Mt. Pleasant,
lowa v. Associated Elec. Co-op., Inc., 838 F.2d 268, 273 (8th Cir. 1988). the record
demonstrates that no genuine issue of fact is in dispute, the burden then shéftsdnnhoving
party, who must set forth affirmative evidence and specific facts slgoavigenuine dispute on

that issue.Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 249 (1986)n determining whether

1 Plaintiff also named as defendants the Missouri Department of Corrections, Corizon
Healthcare, Inc., Troy Steele, and Shannon Owens. Following the Court’s frieviiéyy, Oaks
is the sole remaining Defendant.



summary judgment is appropriate in a particular case, the evidence envisived in the light
most favorable to the nonmoving par@sborn v. E.F. Hutton & Co., Inc., 853 F.2d 616, 619

(8th Cir. 1988). Selfserving, conclusory statements without support are not sufficient to defeat
summary judgment.Armour & Co., Inc. v. Inver Grove Heights, 2 F.3d 276, 279 (8th Cir.
1993).

I1l1.  Facts?

Plaintiff suffers from chronic neck and back pain, and he was enrolled in a chronic care
program at the ERDCCOnN October 19, 201®laintiff's thentreating nurse submitted a request
for Plaintiff to see a neurosurgeon due to his cervicalgia with upper extreenitgpathy. The
regional medical director RMD”) approved the request “for neurosurgery consultd. &t 14).

On January 20, 2016, Plaintiff saw Philippe Mercier, M.D., a neurosurgeon at St. Louis
University (“SLU”) Neurosurgery. Dr. Mercidrad not received Plaintiff’'s most recent MRI, so
he examinedPlaintiff and planned to reviethe MRI, noting“If there is any possible findings,
we will bring the patient back to clinic for review of his imagingld. @t 15).

Plaintiff followed up with Oaks on February 2, 208 which time he requestély-
ins” and aspecialmattress. The next day, his MRI disc was received from Vista Imaging and
sent to SLU Neurosurgery to be reviewed.

On February 5, 2016, Plaintiffgain treated witl©aks, whotold Plaintiff that his MRI
discs had been sent out, astte nted thathe had no new complaintDaks assessed chronic

neck/back pain and bilateral hand paBhe ordered Capsaicin cream for his hands after soaking

2 Except where specifically stated, the facts are tdkem the Court's own review of

Plaintiff's “Complete Medical Record History.” Fadse alsaaken from Oaks’'Statement of
Uncontroverted MateriaFact (Doc. No. 46)and the affidavits submitted by the partieand
thosewill be specifcally identified



in warm water. Oaks planned to follow up after sheard fromSLU Neurosurgery regarding
next steps.

On February 15, 2016, Plaintiff met with Director of Nursing Todd Renshaw in response
to Plaintiff's informalresolution equest, in which Plaintiff complained that his neck surgery was
being prolonged. Plaintiff in his affidavit claims that Renshaw told Plaintiff that the
neurosurgeon had already viewed the MRI disc and wanted to perform the siigesmver, n
his written response t®laintiff's grievance Renshaw wrote, “MRI forwarded to surgeon. He
wants to proceed [with] surgery.Renshaw in his affidavit asserts that “He wants to proceed
[with] surgery” refers to Plaintiff, not Dr. Mercier. Renshaw asséra$he rever spoke to or
heard from Dr. Mercier, and neither Dr. Mercier nor any other neurosurgean $L.U
Neurosurgery followed up with the ERDCC medical staff. (Renshaw Aff., Doc. N® a4@-5).

On March 11, 2016, Oaks submittacheurosurgery referral regstbecause she was
“unable to get communication from SLU concerning plans since consultation aftealseve
attempts.® (Id. at 25). Oaks discussed the matter with the RMD, and he approved the request.

On March 23, 2016, Plaintiff saw Jeff Lehmen, M.D., at SSM Health. Dr. Lehmen
diagnosed cervicalgia and noted that a diagnosis of osteoarthritis of the spineoHmeaded
a referral to an Ear, Nose, and Thr¢&NT”) specialist for a vocal cord analgprior to aright
sideanterior cervical discectomy and fusioMCDF") procedure at the C8 level with removal
of the existing hardware at &b

On March 28, 2016, Oaks submitted referrals for Plaintiff to see the ENT for a vodal ¢
analysis beforeeturning to Dr. Lehmen for surgery. Oaks states in her affidavit that the RMD

responded to the surgery request by asking how the injury impRletiediff's activities of daily

3 Plaintiff disputes this claim. In support, he claims that the record does natt refle

multiple attempts being made by Oaks to contact SLU Neurosurgery. (Doc. No. 56 at 3)
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living, to which Oaks responded that there were no specific reportheofnjury affecting
Plaintiff's activities of daily living. (Oaks Aff., Doc. No. 46 atf 17. She did, however,
communicatehat Plaintiff suffered from constant numbness and tingling to his left armhand t
he ambulated with a canelhe RMD directed Oaks to resubmit the ENT referral request at a
later date if Plaintiff moved forward with surgery.

On April 1, 2016, Plaintiff met with Oaks for a follow up visit after his consultatiadh wi
Dr. Lehman. He reported constant neck pain, numbness to left fingers and feet, and low back
pain. Oaks indicated that she would supplement the referral request with this fithornaks
ordered alpha lipoic acid for pain and orderethys of the thoracic and lumbar spines, the
results of which reflected no changesnh Plaintiff's prior imaging'

On April 4, 2016,the RMD denied thesurgery referral request and directed Oaks to
“Consider[epidural steroid injectiong]jn light of no motor involvement) before surgery to see if
this provides relief without risk afurgery.” (Doc. No. 462 at 32). Oaks in her affidavit stated
that “Because this type of surgery is very invasive, it was medically appepoiaxhaust all
conservative measures before proceeding with the risks associated wittgdrg.5u/Oaks Aff
atf 17. She submittech referral request for an epidural steroid injection per the alternative
treatment plan, which was approved.

On June 27, 2016, Plaintiff saw Dr. Lucio for an epidural steroid injectitmwever,Dr.

Lucio could not proceed witthe procedure becausdaintiff had not stopped taking certain
medications. On July 15, 2016, NP Shannon Owens submitted another requestpoduled

steroid injectiorwith Dr. Lucio, which was approved.

4 Plaintiff in his affidavit claims thaat this visit,Oaks told him that “Jefferson City is
cutting back on having any surgeries performed.” (Pl. Aff., Doc.922 at § 7). However,
Oaks denies that she ever made such a statement. (Oaks Aff., Doc. Nai.f468).
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On July 22, 2016, Plaintiff had-rays of his right kneeafter complaining of pain.
According to the radiology report, therays showed: (1) medial joint space narrowing; (2)
densities suggestive of chondrocalcinosis; and (3) negative findings for acutg/lesaeous
injury or obvious joint effusion.

On November 21, 2016, Plaintiff returned to Dr. Lucio and underwent the epidural
steroid injection. Dr. Lucio diagnosed failed neck syndrome primarily wittvioze
radiculopathy and cervicalgia also pertinefitaks saw Plaintiff agaion December 6, 2016nd
Plaintiff reported his tingling/numbness had improved in his neck and shoulder and were
completely resolvedHowever, he reported no change in hand numbn@serall, hereported
that hewas very satisfied with the results, atite medical records do not reflect Plaintiff
complaining of any pain during this visit.

Oaks saw Plaintiff again on January 31, 2017, and he requested his Naproxen dosage to
be increased to 500 mg twice per d&aksordered the increased dose of Naproxen and lumbar
spine xrays to compare to 2016 images based on new complaints, which Plaintiff underwent on
February 7, 2017 Plaintiff's x-rays reflected no changeDaksalsoordered xrays of the right
hip, pelvis, and right knee to assess the cause of his disconTfibdse xrays showed mild
hypertropic changes in his pelvis, mild degenerative changes in his hip, and galtedsive
changes in his knee.

On March 11, 2017, Oaks renewed Plaintiff's medicationn May, June, July,
Septemberand Noember Plaintiff was treatedor complaints related to his chronic pain.

Plaintiff reported difficulty walking and requested a wheelchair. Bffénlay-ins were

5 Plaintiff asserts that he had sligiain to the right side of his neck during this visit. (Doc.

No. 53 at 9-10).



continued, and Plaintiff received a wheelcharSeptember He was able to complete his
activities of daily living, and Oaks prescribed medications for various aisne

On December 6, 2017, Oaks submitted a request for Plaintiff to have an MRI of his
lumbar spine, which was approved, and he underwent thdtdiRDecember 21, 2017 It
refleded degenerative changes of B4and L5S1 with no significant central canal narrowing.
However, there was some encroachment on the neural foramen particularlyrigittiae L45
and L5S1.

In her affidavit, Oaks stated the following regarding foratgémeroachment:

Treatment of foraminal stenosis begins conservatively, with regtjqath therapy,

stretching, braces, hot or cold compresses, over the counter pain medications or

NSAIDs, antidepressants and asizure medications, and ESIs. If all

corservative treatment fails, then surgery is considered an option.
(Oaks Aff. at 1 36).

On January 16, 2018, OallsscussedPlaintiff's MRI resuls, and Rintiff reportedthat
his right knee had not been bothering him since about the beginning of January 2017. Oaks
assessed degenerative disc disease of the spine; pseudogout knees, staliéft hpitgoin
pain (consider iliopsoas tendonitis); and interdigital tinea pedis (Athlietats Oaks prescribed
prednisone andchiconazole topical creamrlhat same day, Oaks submitted a referral request for
Plaintiff to see a neurosurgeorlThe request noted Plaintiff was a-$¥€arold male with a
history of hypertension, dyslipidemia, hypothyroidism, and back surgeries in&fb2003.
She noted that Plaintifiad progressively lost mobility over the last few yed8e also noted
Plaintiff underwent an MRI of the lumbar spine in December 2017 with significant findings.

Oaks’s equest was deniedThe RMD concluded thahe MRIs did not show findings

that would necessitate surgical intervention prior to conservative maeageptions beintyied

without improvement. The alternative treatment plan recommended formal physicepe



activity modification, and analgesics, followed by reassessment in sixsweeevaluate for
improvement. Thereafter,Oaks submitted a request, which was appro¥edthe physical
therapy.

On February 1, 2018, Oaks saw Plaintiff for the final time and discussedid¢heative
treatment planfor physical therapy. Oaks in her affidavit reported th&laintiff stated he
understood why they were proceeding with physical therapy, but he did not understaitd how
would stop degenerationOaks Aff. at § 40).0Oaks states in her affidavit thatesdiscussed the
rationale for less invasive options before surgical options such as the idatiskseavith surgery
to include significant infections or deatlid.). She states that sbedered a trial of @apentin
with up-taper for pain control and explained that after physical therapy was conmgeteduld
re-evaluate the need for surgerfld.). Oaks had no further involvement with Plaintiff's care.
(1d.).

The recordindicates that betweedune 30,2015 andSeptember 15, 2017Plaintiff
submitted13 grievances demanding surgical intervention and MRIs, as well as other requests.
Each of the grievanaesponses included a recitation of Plaintiff's medical treatment hiatwty
how his complaints werdeing treated. At times, the response explained that surgical
intervention had not been ruled out or that Plaintiff had been seen for the complaint sigce fil
the grievance. (See generally Doc. No. 523). In November 2016, the grievance response
indicated that the nursing staff had spoken with his providers regarding his reqaespéeialty
mattress bubhoted that'/An egg crate mattress has not been prescribed to[lisaback pain”

and was not medically indicated.d.(at 28).



V. Discussion

Motions for Summary Judgment

To establish a claim under section 1983 against Gdéstiff must showDakswas
deliberately indifferent to his serious medical neett$inson v. Hamilton, 452 F.3d 967, 972—
73 (8th Cir. 2006) (citingcamberosv. Branstad, 73 F.3d 174, 175 (8th Cir. 1995)). To show
deliberate indifference, Plaintiff mugtove that he suffered from one or more objectively
seriousmedicalneeds, and th&@aksactually knewof but deliberately disregarded thosseds
Jackson v. Buckman, 756 F.3d 1060, 1065 (8th Cir. 2014his is an extremely high standard
that requires a mental stdtakin to criminal recklessnessld. (quotingScott v. Benson, 742
F.3d 335, 34@8th Cir. 2014). Thus, Plaintiff must shovimore than negligence, more even
than gross negligence Fourte v. Faulkner Cty., Ark., 746 F.3d 384, 387 (8th Cir. 2014)
(quotingJolly v. Knudsen, 205 F.3d 1094, 1096 (8th Cir. 2000)je must demonstrate that
Oaks’sactions were “so inappropriate as to evidence intentional maltreatment osal tef
provide essential care Dulany v. Carnahan, 132 F.3d 1234, 1240-41 (8th Cir. 199A).
plaintiff cannot successfully demonstraleibeateindifferenceby alleging facts which show
merely that h&lisagreed with the treatment offered to him, or that prison officials failed to
implement his chosen form of treatmedally, 205 F.3dat 1096 Long v. Nix, 86 F.3d. 761, 765
(8th Cir.1996.

Plaintiff has presented evidence of an objectively serious medical thatafficials
knew of, see Barton v. Taber, 820 F.3d 958, 964 (8th Cir. 201@nedical need is serious if
obvious toa layperson or supported by medical evidence, like a physician’s diagndsis)

treatment notes indicate that Plainsitfffered from degenerative disc disease resultirgpianic



pain, for which he was evaluateg two neurosurgeonsThus, this case turns on whetl@aks
deliberately disregarded those needs.

Plaintiff in his cross motion for summary judgment claims tRetks ignored the
recommendations of two neurosurgeons that Plaintiff undergo back surgery to cosrect hi
condition,insteadrequiring Plaintiff to submit toalternative treatment plans, including epidural
steroid injections and physical therapylaintiff asserts that as a result of these actions, he
suffered unnecessapain, and he claims that his condition, left rg#ted, became irreparable
and permanent as a result of Oaks’s deliberate indifference.

The Court has carefully reviewed the record and concludes that there is no ewdenc
suggesthat Oaks was deliberately indifferent to Plaintiff's medical needsadt) it appears that
Oaks treated Plaintiff regularly and carefully documeriaintiff’'s complaints of pain. On
several occasions, she submitted requests-fayx and MRIs to identify the cause of his pain
and identify any changes. She also subnhiierequesthat Plaintiff be referred tonather
neurosurgeon for a consultati@fter SLU Neurosurgery failed to respon&he repeatedly
refilled Plaintiff's existing medications and prescribed different medieatfor new symptoms.
Shediscussed with him how to use his wheelchair for mobility and pain manag&ment.

Notably, it was not Oaks who denied Plaintiff's request for surgery. Instead, ith@as
RMD who decided that Plaintiff should try epidural steroid injections to ikee provided
Plaintiff any relief. When the epidural steroid injections were unsucce§ilds again sought
approval for Plaintiff to undergo surgery. Again, that request was denied, andffPleas

prescribedohysical therapy instead-urther, ahough Plaintiff blame®©aks for the fact that he

6 Plaintiff in his complaintseeks injunctive relief on the basis tihat requested and was
refused use of a wheelchair. This is refuted by the record, and thus, the Qbwmamt
summary judgment in favor @aksonthat claim
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did not receive an egg crate mattress, the record reflects that his reqaesviewed by the
health services administrator, medical director, and grievance officercaicludeda special
mattress was not medically indicated.

Thus, the Court concludes thdtraost, the evidence establishes that Plaintiff disagreed
with the course of medical treatment he was provided. This does not establam aofcl
constitutional significanceSee Popoalii v. Corr. Med. Servs., 512 F.3d 488, 499 (8th Cir. 2008)
(a "mere disagreement with treatment decisions does not rise to the level n$td@utional
violation”).

Plaintiff in his briefing expresses his suspicitthrat Oaks never followed up with the
neurosurgeorat SLU Neurosurgery. He also contends that the details of his discussions with
Oaks are not reflected in the medical record, and he claims that Oaks told thine ghison was
trying to save money by not referring cases to surgery. However, Plaifeiff no support for
his claims, other than his own affidaVignd the evidence in the record contradicts his assertions

Motion for Appointment of Counsel

The Court will denyPlaintiff's motion for appointment of counsen civil cases, there is
no constitutional or statutory rigld appointed counselncluding cases filed by prisoners in §
1983 cases Ward v. Smith, 721 F.3d 940, 942 (8th Cir. 2013)'The relevant criteria for
determining whether counsel should be appointed include the factual complexity séubs, i
the ability of the indigent person to investigate the facts, the existenceflétountestimony,

the ability of the indigent person to present the claims, and the complexity déghke

! Plaintiff centers his briefing on the degenerative disc disease in his back. Heotloes

brief the issue of alleged indifference to his knee condition. The record reflec®lahmiff
received consistent treatment for his knee pain, and in January 2017, he reported that the pa
had largely resolved. In any event, to the extent that Plaintiff asse$tsl983 claim for
deliberate indifference to his serious medical needs related to his kneeaithatsalnsupported

by the record, and summary judgment will be granted in favor of Oaks.
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arguments.” Phillips v. Jasper County Jail, 437 F .3d 791, 794 (8th Ci2006). Here,the
factual and legal issues presented in this case are not overly compdeRlaintiff has proved
very capable of representing himself, as demonstrated by his thorough areseaithed
motion for summary judgment.

V. Conclusion

For the rasons discussed above, the Cawonhcludes thaOaks has establishedher
entitlement to summary judgment as to Plairgiiflaims againgter, and Plaintiff has failed to
establish that Oaks was deliberately indifferent to his serious medical needs

Accordingly,

IT IS HEREBY ORDERED that Defendant Shannon OaksMotion for Summary
Judgment (Doc. No. 4% GRANTED.

IT ISFURTHER ORDERED that Plaintiff’'s Motionfor Summary Judgment (Doc. No.
52) is DENIED.

IT ISFURTHER ORDERED that Plaintiff's motionfor appointment of counsel (Doc.

No. 55) isDENIED.

Bt A L

JOHNA. ROSS
UNITED STATES DISTRICT JUDGE

Datedthis 26th Day of August, 2019.
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