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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF MISSOURI
EASTERN DIVISION

DALE M. WRIGHT, )
Petitioner, ))
V. ; No. 4:17 CV 837 DDN
DEAN MINOR, ;
Respondent. : )
MEMORANDUM

This action is before th€ourt uponthe petition of DaleM. Wright for a writ of habeas
corpus pursuant to 28 U.S.C. § 2254. Both parties have consentedetxetbise ofplenary
authority by the undersigned United States Magistrate Judge pursuant to 28 U.S.C..8F36(c)

the reasons set forth below, the petition for a writ of habeas corpus is denied.

BACKGROUND

In 2014, petitionerwas convicted of firsdegree child molestation and attempted irst

degree statutory sodomgDoc 11., Ex. 5 at.3 Petitionerappealed from the judgment to the
Missouri Court of Appeals, claiming that the trial court plainly erred in admittiegestimony of
Connilee Christie an#rystal Hensley pertaining to statements made by the child victim, K.M.,
about the incideraindin admitting Exhibits 1 and 1Ad. After theallegedincident, K.M. talked
with Hensley on the phone and was forensically interviewed by Christie at thdre@rhsl
Advocacy Center of St. LouigAt trial, Hensley and Connilee testifiemhd a DVD and tramsipt

of Christie’sinterview were admitted as Exhibits 1 and 1Befense counsel said he reviewed
Exhibit 1 and had no objection, grdter on, had no objection to the admission of Exhibit 1A.
(Doc. 11, Ex. 1 at 262-63.)

TheMissouri Court ofAppealsdenied petitioner'slirect appeabn April 21, 2015, where
plaintiff had claimed the trial court erred in admitting the hearsay testimony of viciniK.
testimony and exhibits

Petitionerthen filed a motion for postonviction relief which was deniedithout an

evidentiary hearingn November 9, 2015. (Doc. 11, Ex. 6 at)5Betitioner appealed the denial
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of postconviction relief, arguinghe motion court erred in denying his motion without an
evidentiary hearing because he alleged unrefuted factselnad ineffective assistance of counsel

for failing to object when the prosecution call&ight a child mdester during closing arguments

The Missouri Court of Appealsffirmed the deniabn November 1, 2016. (Doc. 11, Ex. 9 at 1.)

The courtheld that because a prosecutor may make arguments based on the facts presented in
evidence at trialthe statement wasot in error, and an objection to it would have b&athout

merit. CounseWas not held to be ineffective for failing to make noeritorious objectionsThus

an evidentiary hearing was not required because the record showed Wright eastlsat to

relief. Thereafter, ptitioner filed the current petition for writ of habeas corpus.

PETITIONER'S GROUNDS FOR FEDERAL HABEAS RELIEF

Petitioner alleges two grounds for relief in this habeas action:

(2) Hearsay statements by the child victim weargroperly admitted through the
testimony of Krystal Hensley and Connilee Chrisiinel Exhibits 1 and 1Ander Missouri statute
section 491.075hus violatingpetitioners Fourteenth Amendment rights to due process of law
and a fair trial(Doc. 1, Ex. &t 1)

(2) Petitioner had constitutionally ineffective assistance of counsel because a
reasonably competent attorney under similar circumstances would havéedbydren the
prosecutiorcalled appellant ahild molesteduring closing argumentndsuch objection would
have produced a different outcome at trihlis violatingappellant’sFifth, Sixth and Fourteenth
Amendment rights to effective assistance of counsel, due prddesg @ fair trial, and access to
courts. (Doc. 1, Ex. 3 at 3.)

EXHAUSTION AND PROCEDURAL BAR
A petitioner must filehis petition forwrit of habeas corpusithin the statutory limitations

period and this habeas petition was timely fifed

! Congress provides a otyear window, calculated from the conclusion of direct state
review, in which a habeas applicant may file a petitiorafenrit of habeas corpus. 28 U.S.C. §
2244(d)(1). If an inmate does not seek a writ of certiorari on direcememiirect review concludes
when the time limit for seeking further review expir@snzalesv. Thaler, 132 S. Ct. 641, 6534
(2012). Under Missouri Supreme Court Rules 30.01 and 81.04, the time limit for filing a notice
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Additionally, petitionersmust exhaust their state law remedies before they mag hrin
petition under 28 U.S.(32254. A prisoner has not exhausted state law remedies if he “has the
right under the law of the State to raise, by any available procetarquéstion presented28
U.S.C. 82254(c).An appeal to an intermediary state appellate court exhausts state remedies in
Missouri, permitting federal habeas reviesge Mo. Sup. Ct. R. 83.04Randolph v. Kemna, 276
F.3d 401, 404 (8th Cir. 2002) (“Rule 83.04 ... makes clear that Missouri does not consider a
petitioner who bypasses its supreme court in favor of federal habeaw tevhave denied the
Stateits rightful opportunity to resolve federal constitutional claim$?8titioner hagxhausted
his claim on Ground ,2through hismotion for postconviction relief but has only partially
exhausted his claims in Ground 1.

In Ground 1, ptitioner claims thathe court improperly admitted hearsay statemehts
victim K.M. in two witneses testimony and in two exhibits. Trial counsel objected to the hearsay
in the testimony but not in the exhibits. Petitioner raised these claims on direatappwhile
the Missouri Court of Appeals addressed the hearsay in testimony on the naidtapit address
the hearsay in the exhibits on the merits. Rather, the court foataaim to be waivedbecause
petitioner’s trial counsel had not objected to its introductifa party affirmatively states that it
has no objection to evidence that the opposing party is trying to introduce, or does not object for
reasons of trial strategy, plain error review does not apply; it is wa(izat. 11, Ex 5.

When “the last state court rendering a judgment in the case clearly and expa¢sslghst

its judgment rests on a state procedural bar,” such as waiver of a claimstatddaw, federal

of appeal expired ten days after sentencing. The trial court sentencies@etin March 7, 2014,

so direct review concluded on March 14, 2014, at which time the one-year clock began to run.
A pending state postonviction action or other state collateral review will toll the-gaar

statute of limitation28 U.S.C. § 2244(d)(A)The time during which a properly filed application

for State postonviction or other collateral review with respect to the pertinent judgmentior cla

is pending shall not be counted toward any period of limitation under this subsecttigliy-

four days passed until petitioner filed his appeal oreJun2014, tolling the statute of limitation

until April 21, 2015 when the appeal decision was filed. Although petitioner filed his appeal on

Jure 5, 2014, after the March 14, 2014 deadline, the court did not address the timing in its opinion.

Between tle appeal decision and his application for pmstviction relief,sixty-threemore days

passed After the postconviction relief decision was filed on November 1, 2016, 122 days passed

until petitioner filed the present petition for writ of habeas corpus on March 2, 2017, brmgjing

total number of days passed to 268le thus timely filed this petition withinhe oneyear

limitations period.



habeas review of the claim is barred by procedural defhialtris v. Reed, 489 U.S. 255, 263-66
(1989). The prisoner “forfeit[ed] his right to present his federal claim . . . uhlessn meet strict
cause and prejudice or actual innocence standa@deet v. Minnesota, 493 F.3d 952, 957 (8th
Cir. 2007). To estabsh cause for a procedural default, petitioner must “show that some objective
factor external to the defense impeded” his “efforts to comply with the’Statocedural rule.”
Coleman v. Thompson, 501 U.S. 722753 (1991) To establish actual prejudigegtitioner “must
show that the errors of which he complains worked to his actual and substantial dis&jvantag
infecting his entire trial with error of constitutional dimensionbsy v. Caspari, 173 F.3d 1136,
1141 (8th Cir. 1999). As discussed below, petitioner has not demonstrated actual pregidgce a
from the default or that this court’s failure to consider these grounds wouldinesuttiscarriage
of justice. Accordingly, petitioner’'s Groundsclaim that the court improperly admitted exhibits
containing hearsay statementgiscedurally barred.

Nevertheless, if this court concludes that the procedurally barred groundthang merit,
Congress has authorized it to consider them and to dismiss them. 28 U.S.C. 8§ 2254(b)(2). The
undersigned has considered all of petitioner’s federal grounds and concludeeytlaetwithout

merit.

STANDARD OF REVIEW
Under the Antiterrorism and Effective Death Penalty Act of 1996 (“AEDPA”)ehab
relief can only be granted by a federal court on a claim that has been decided on thé&yreeri

state when that adjudication:

(2) resulted in a decision that was contrary to, or involved an unreasonable
application of, clearly established Federal law, asroeted by the
Supreme Court of the United States; or

(2) resulted in a decision that was based on an unreasonable determination of
the facts in light of the evidence presented in the State court proceeding.

28 U.S.C. § 2254(d)(1(2).
A state court’s desion is contrary to clearly established federal law if it “arrives at a

conclusion opposite to that reached by [the] Court on a question of law or . . . decides a case

differently than [the] Court has on a setnoéiterially indistinguishable factsThaler v. Haynes,



130 S. Ct. 1171, 1174 (201 A state court’s decision involves an “unreasonable application” of
clearly established federal law if “the state court identifies the correetrgog legal principle
from [the][c]ourt’s decisions but unreasonably applies that principle to the facts of the pgsone
case.” Thaler, 130 S. Ct. at 1174. This standard is difficult to meet, because habeas corpus “is a
guard against extreme malfunctions in the state criminal justice systems, notiteufos
ordinary error correction through appeaHarrington v. Richter, 131 S. Ct. 770, 786 (2011).
Determination of factual issues made by a state court “shall be presumed toebg”cand the
applicant “shall have the burden of rebutting the presumpiocorrectness by clear and
convincing evidence.” 28 U.S.C. § 2254(e)(1).

For petitioner’s claim in Ground 1 that was not adjudicated on the merits by amigte
the preAEDPA standard for habeas review govef@isigrasv. Weber, 543 F.3d 1001, 100@th
Cir. 2008) (“Because [petitioner's] apparently unexhausted claim was not atpadima the
merits, we likely should apply the pAEDPA standard of review, rather than the deferential
standard of 28 U.S.C. § 2254(d).”). Under the AEDPA standardthe habeas petitioner must
show a “reasonable probability that the ewomplained of affected the outcome of the trial, or
that the verdict likely would have been different absent the cimilenged [defect].Robinson v.
Crist, 278 F.3d 862, 865-66 (8th Cir. 2002).

DISCUSSION

Ground 1
In Ground 1, petitioner alleges that the trial court violated his rights to due process and a
fair trial in (1) admitting hearsay statements during the testimony of two witnesdef)a

admitting two exhibits that contained hearsay statements.

A. Admission of Hearsa@tatements in Testimony

Petitioner first alleges that hearsay statements by the child yi€tivh, were improperly
admitted through the testimony of Hensley and Christie under Missouri stattite gx1.075,
thus violatingpetitioner'sFourteenth Amenaent rights to due process of law and a fair trial.
(Doc. 1, Ex. 3 at) The Missouri Court of Appeals found that whikgiponerhad not preserved

the claim of errgrbecause he did not object during the admission of evidplae,error review

5



was mtentially available for the admission of Chrigiand Hensleg testimones. Under plain
error review there must be facially “substantial grounds to believe that a manifest injastice
miscarriage of justice has occurred,” and second, the court must “deterraimeaififest . . .
miscarriage of justice actually occurred” by the error having a decia en the outcomed.
The court found that no matter the outcome of the first prong of the test, Wright was undicpce]
because K.M. herself testified as to the events and was subject to cross emaniliigtiabsence
of prejudice meant there was no manifest miscarriage of jukdice.

First, as tgetitioner’'sargument that the trial court admitted evidence inadmissible under
Missouri law, eview of a trial court’s compliance with state law is not generally a pregefor
federal habeas veew. “[I]t is not the province of a federal habeas court to reexamine chate
determinations on stataw questions” as the federal court is “limited to deciding whether a
conviction violated the Constitution, laws, or treaties of the United Stds®slte v. McGuire,

502 U.S. 62, 648 (1991) (citing28 U.S.C. § 2241 This Court can only reverse a state court
evidentiary ruling “if the petitioner shows that the alleged improprieties veesgyegious that
they fatally infected the proceedings and rendered his entire trial fexmtialhy unfair.” Anderson

v. Goecke, 44 F.3d 675, 679 (8th Cir. 1995). To meet this burdearadf, petitioner must prove
thatthe verdict would have likely differed without the allegedly improper evidence.

There is no indication that the entire trial was fundamentally unfair. Theh&tateay
exception allows the statements to be presented at trial if the “time, contentcamastances of
the statement provide sufficient indicia of reliability” at the time the statement was Mad
Rev. STAT. §491.075 (2012) To determine whethsuch indicia were present, the trial court held
a hearing. Petitioner’s counsel did not object at triddurthermore, K.M. herself testified. This
opened her up to cross examination, thus alleviating Confrontation Clause concernsif Eve
Hensley and @ristie’s testimony was hearsayp]rejudice will not be found from the admission
of hearsay testimony where the declarant was also a witness at trial, testifleslsame matter,
and was subject to cregsxamination.”Sate v. Cook, 386 S.W.3d 842, 8448 (Mo. Ct. App.
2012) (quotingtate v. Hamilton, 892 S.W.2d 371, 378 (Mo. App. E.D.1995Petitioner fails to
prove his entire trial was fundamentally unfair.

Second, as to any claim that thémissibility of this evidence waunconstitutionalthe
admission of hearsay statements by child victims doegewérallypresent a constitutional

violation, and it does not do 3o this case. Missouri's statute allowing for the admission of



hearsay statements made by victims ofcchbuse, Section 491.075, has repeatedly been found to
be constitutionalSee Satev. Biggs, 333 S.W.3d 472 (Mo. 2011 Additionally, the United States
Supreme Court has held thatdments by very young children will rarely, if evenplicate the
Confrontation Clausé which protects the rights of the accused to confront the testimony of
witnesses against thei®@hio v. Clark, 135 S. Ct. 2173, 2182, (2015As the Missouri Court of
Appeals noted, K.M. testified at trial and was subject to eegamination. The Supreme Court
has held that “when the declarant appears for @ramination at trial, the Confrontation Clause
places no constraints at all on the use of his prior testimonial stateme@tswiford v.
Washington, 541 U.S. 36, 59 n. 9 (20p4

Accordingly, this court cannot conclude that the trial court erreddmitting K.M.’s

hearsay statements in witness testimony.

B. Admission of Hearsay Statements in Exhibits

Similarly, plaintiff argues that recordings of the hearsay statements adrsittedhibits 1
and 1A were invalid under Missouri law and unconstitutional. The Missouri Court of Appeals
found that petitionehad not preserved the claim of efrbecause heid not object during the
admission of evidence. Additionally, plain error review was not considered becaesedsaro
manifest injustice or miscarriage of justice resulting therefddm.Sup. Ct. R30.20. Pertaining
to the admission of Exhibits 1 and 1A, the court stdt&then a party affirmatively states that it
has no objection to evidence that the opposing party is trying to introduce, or does not object for
reasons of trial strategy, plain error review does not apply; it is waivedc. (L, Ex. 5. at 4)
(citing Sate v. Johnson, 284 S.W.3d 561, 582 (Mo. 2009)).

Under the preAEDPA standard, the habeas petitioner must show a “reasonable probability
that the error complained of affected the outcome of the trial, or that the vieicidould have
been different absent the nahallenged [defect].Robinson v. Crist, 278 F.3d 862, 8666 (8th
Cir. 2002). Because K.M. testified at trigbnsistent withher ou-of-court hearsay statements, it
is not probabléhat the admission of the hearsay affected the outcome of the trial, asiewenef
absent, the jury would have heard the same evidence from K.M.’s testinkamythe reasons
mentioned above, the trial court did not err in admitting the testimongrustdte law and

petitioner’s trial was fair on these points.



This Court’s review of the state court evidentiary decisions does not aewealolations

of federal law.Ground 1 is without merin its entirety

Ground 2

Petitioner alleges in Grourithat his trial counsel rendered constitutionally ineffective
assistance byailing to object when the prosecution called him a child molester in closing
arguments.In Strickland v. Washington, 466 U.S. 668 (1984), the Supreme Court determined that
the right to effective assistance of counsel arises from the Sixth and FourteenitrAemts.The
right to counsel is “the right to effective assistance of coun#étMann v. Richardson, 397 U.S.

759, 771 n.14 (1970JnderSrickland, a petitioner is entiéd to federal habeas corpus relief upon
a showing that “counsel’s conduct so undermined the proper functioning of the adverseess pr
that the trial cannot be relied on as having produced a just rekiilat 686.

In order to prevail on a Sixth Amendment claim, a petitioner must prove that (1) counsel’s
representation “fell below an objective standard of reasonableness” stasgier “prevailing
professional norms,” and (2) “there is a reasonable probability that, but for counsel's
unprofessionatrrors, the result of the proceeding would have been diffei@nickiand, 466 U.S.
at 688, 694. A “reasonable probability” is “a probability sufficient to underminedsde in the
outcome.”Srickland, 466 U.S. at 694There is “a strong presumption that counsel’s conduct falls
within the wide range of reasonable professional assistaltteat 689.The performance and
prejudice prongs ditrickland may be addressed in either order, and “[i]f it is easier to dispose of
an ineffectiveness claim on the ground of lack of sufficient prejudice . . cdlbase should be
followed.” 1d. at 697.

Ground 2 is without merit for lack of prejudiceEven if counsel had objected to the
prosecution’s statement, such objection wdwdde benmeritless. The prosecutiomay “argue
the evidence, the reasonable inferences from the evidence, and the credili@yithesses.”
Glassv. Sate, 227 S.W.3d 463, 474 (Mo. banc 200If) Satev. Perry, the defendant was charged
with child molestation275 S.W.3d 237, 246 (Mo. 2009 the closing argumenrdfter presenting
evidence that supportédde charge, counsel for tipeosecution said, “This was a touch done by a
child molester.1d. In that case, there wae error, plain or otherwisén making that argument.
The prosecutor is allowed to make arguments based on facts in evidelcgee also United
Satesv. Eagle, 515 F.3d 794, 805 (8th Cir. 2008A prosecutor must limit the closing argument
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to the evidence and the reasonable imfees that may be drawn from it.”lJJnder Missouri law,

the prosecutor could make such a statement, and it is not considered_gewise, in this case

the prosecutds statementwas based on facts then in evidence, and thus permidsiblén
objection wouldhave beenvithout merit. Counsel cannot be held to ineffective for refraining

from making a meritless objectioDyer v. United Sates, 23 F.3d 1424, 142&ohlheimv. Sate,

482 S.W.3d 851, 858 (Mo. App. E.D. 2016) (“[Clounsel will not be deemed ineffective for failing
to make normeritorious objections to the State’s closing argumentThere is therefore no
prejudice no ineffective assistance of counsel, and nothing contrary to the United States

Constitution. Ground 2 ialsowithout merit.

CONCLUSION

For the reasons set forth above, the petition of Dale M. Wright for a writ ofhabgaus

is denied. An appropriate Judgment Order is issued herewith.
Petitionermade no substantial showing that he was deprived of a constitutional
right. Therefore, a certificate of appealability under 28 U.S.C. § 2253(c) is denied.

/s/ David D. Noce
UNITED STATES MAGISTRATE JUDGE

Signed onJanuaryl6, 2020.



