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UNITED STATESDISTRICT COURT
EASTERN DISTRICT OF MISSOURI
EASTERN DIVISION

HERBERT W. MORRISON, JR.
Plaintiff,
No. 4:17cv-875-NAB

V.

ANDREW HALE,

Defendant

MEMORANDUM AND ORDER

This ase is before the Court on thetion for summary judgment filed by Defendant
Andrew Hale (Officer Hale” or “Defendant”). (Doc. 63). Also before the Court araltiple
discovery motions filed bgro sePlaintiff Herbert W. Morrison (“Morrison” or “Plaintiff”) (Docs.
52, 55, 59, 60, an@7), as well as Plaintiff's motion for default judgmef@pc. 66), a motion to
stay,(Doc. 71), and a motion to redact certain exhifiitsc. 89). Additionally before the Court
are Defendant’s motion to strike Plaintiff's Exhibits 8 and 12 (Doc, &i&) hs motion to strike
Plaintiff's Exhibit 9 (Doc. 79). The motions have been fully brieded are ripe for disposition.
The parties have consented to the jurisdiction of the undersigned United Statdsakadigige
pursuant t®0 U.S.C. 8 636(c)Doc. 2]. For the reasons stated below, Defendant’s mdton
summary judgmenwill be granted.

l. Background

On November 11, 2013, Defendant, a police officer with the Florissant Police Dep&rtm
was assigned to investigate allegations that Plaintiff Monrihad sexually abused, raped, and
sodomized his daughter. During the course of the investigation, Florissant officeed se

computers, CD’s, DVD'’s, and other electronic equipment from Morrison’s resg@ursuant to
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a search conducted wittritten corsent obtained from Morrisontienwife. During his criminal
case, Morrison filed a motion to suppress the evidence seized from his resaeneell as
additional evidence voluntarily presented to the police by Morrison’s Wifer a hearing, the
court denied the motion to suppress the meritsOn June 29, 2015lorrison pled guilty to
multiple counts of child pornography, firsiegree child molestation, statutory rape, statutory
sodomy, andsexual exploitation of a minofSee State v. Herbert MorrispCaseNo. 13SL-
CR11557-0121st Jud. Cir. June 29, 2018)n August 10, 2015, the 21st Judicial Circuit Court
of St. Louis sentenced Morrison to a total of thirty years’ incarceration.

SubsequentlyPlaintiff filed this suit under 42 U.S.C. 8§ 1983 agai@sficer Hale, who
was the arresting officer in connection with thelenying arrest and convictioMorrisonaccuses
Officer Haleof unreasonable search and seizatmise of process, thefindconspiracyto commit
excessive forcen violation of the Fourth and Fourteenth Amendments to the United States
Constitution All of these claimsarise from events that occurred during the arrest and prosecution
of Morrison.Specifically, in his amendgaro secomplaint, Plaintifforings the following Counts
against Defendant in his individual capaciBount —Unlawful Seizure of Cell Phone; Count
Il—Unlawful Search of Residence; CountHUnlawful Seizure of Property from Residence;
Count IV—Conspiracy toSearch CD/DVD Discs; CountMUnlawful Arrest; Count \A—
Unlawful Seizure of $150.00 From Wallet; CountConspiracy to Commit Excessive Force;
Count VIll—Unlawful Search Warrant; Count £Unlawful Search of DVD; Count X
Conspiracy to Conceal Unlawful Search of DVD; CountXInlawful Search of DVD’s and

Thumb Drive; Count XH—Conspiracy Between Officer Hale and Prosecutor to Conceal Unlawful

! The complaint contains seventeen paragraphs. For purposes of claritguthevill refer to each paragraph as a
separate Count against Defendant
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Searches; Count XH-Unlawful Seizure of Disc; Count XM-Unlawful Seizure of MacBook
Pro; Count X\\—Unlawful Seizureof Data from MacBook Pro; Count X\+Manufacture of
Evidence to Conceal Unlawful Seizure of Disc; and, Count X\Qbnspiracy between Officer
Hale and Defendant’'s Former Wife Regarding Unlawful Seizures. Plasat#ks damages of
$150.00 that was allegedly stolen from his wallet during arrest; $2,000.00 for loss obdakasfr
cell phone; $75,000.00 in punitive damages; and filing fees of $350.00.
. Legal Standard

The standard for summary judgment is well settled. Summary judghalhtbe granted
“if the movant shows that there is no genuine dispute as to any material fact aravame is
entitled to judgment as a matter of lawéd. R. Civ. P. 56(apill v. Walker, 737 F.3d 1209, 1216
(8th Cir. 2013). The movant “bears the initial responsibditynforming the district court of the
basis for its motion” and must identify “those portions of [the record] . . . which ivesli
demonstrate the absence of a genuine issue of materialGatdtex Corp. v. Catretd77 U.S.
317, 323 (1986). If the movant does so, the nonmovant must respond by submitting evidentiary
materials that set out specific facts showing that there is a genuine issiad. flot. it 324.“On a
motion for summary judgment, ‘facts must be viewed in the light most favorable to the nngmovi
party only if there is a genuine dispute as to those fad®&cti v. DeStefandb57 U.S. 557,
586 (2009) (quotingcott v. Harris 550 U.S. 372, 380 (2007)).

The nonmoving party must articulate and substantiate specific facts shawegine
issue of material fact. “Only disputes over facts that might affect themaatobthe suit under the
governing law will properly preclude the entry of summary judgmémtderson v. Liberty Lobby,

Inc.,477 U.S. 242, 248 (1986). An issue of factesigine whend reasonablgiry could return a



verdict for the nonmoving party” on a factual isslete.at 248.To establish the existence of a
genuine issue of material fact, “[a] plaintiff may not merely point to unsigaelfserving
allegations.’Bass v. SBC Commc’ns, Ind.18 F.3d 870, 872 (8th Cir. 2005). To survive a motion
for summary judgment, the nonmoving party mtaibstantiate his allegations with sufficient
probative evidencthat would permit a finding in his favor based on more than mere speculation,
conjecture, or fantasySmith v. International Paper C623 F.3d 845, 848 (8th Cir. 2008)ere
allegations unsupported by specific facts or evidence beyond the nonmoving Spany
conclusionsare insufficient to withstand a motion fsummary judgment. Thomas v. Corwin
483 F.3d 516, 5278th Cir. 2007).“The mere scintilla of evidence in support of the plaintiff's
position will be insufficient; there must be evidence on which the jury aealsbnablyfind for
the plaintiff.” Anderson477 U.S. at 25mphasis addegpavidson & Assoc. v. Jung22 F.3d
630, 638 (8th Cir. 2005vidence that is “merely colorable” or “is not significantly probatiige”
insufficient. Anderson 477 U.S. at 24%0; Barber v. C1 Truck Driver Traing, LLC, 656 E3d
782, 801 (8th Cir. 2011).
IIl.  Discussion

A. Motion to Strike

The Court will first address Defendant’s motion takstiPlaintiff's Exhibit 9.2 (Doc. 79).
Morrison submitted, in opposition to Defendant’'s motion for summary judgmefdacament

entitled, “Affidavit® of Herbert W. Morrison, Jr. in Support of Prisoner Civil Rights Complaint

2 Also before the Court is Defendant’s motion to strike Plaintiff's ExtiBiand 12. Defendant moved to strike
those Exhibits because they contained the full name of the minor wicBaintiff's underlying criminal
conviction, in violation of Local Rule 2.17. However, immediately uplam@ff's filing of these Exhibits, the
Court noted the violation and placed the documents under seal. Accgrdefgndant’s motion was rendered
moot.

3 As thepurported affidaviis not notarizedt cannot be treated for purposes of summary judgment as a valid
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Under 42 U.S.C. § 1983.” (Doc. -Zj). Defendant asks the Court to strike the “Affidavit” because
it fails to meet the requirements 28 U.S.C. § 1746, as it is undatednd, in the alternative,
because it is based on speculation and conjecture rather than personal keoWwladdiff
responded to Defendant’s Motion to Strike, asserting that the “Affidavit” wasl lesdgely on

his personal knowledge.

As an initial point, the Court must address a procedural issue. Defendant moves the Court
to “strike” thedeclaratiorof Morrison but “[t]his Court has generally restricted the use of motions
to strike to material contained in pleadingSHea v. Peoples Nat'l| Bari¥p. 4:11CV1415 CAS,
2013 WL 74374, at * 1 (E.D .Mo. Jan. 7, 2018jing cases)see also Khamis v. Bd. of Regents,
Se. Mo. State UniyNo. 1:09CV-145RWS, 2010 WL 1936228, at *1 (E.D. Mo. May 13, 2013)
(“A motion to strike is properly directed only to material contained in phegdi) (quoting
Mecklenburg Farm, Inc. v. AnheusBusch, In¢c No. 4:07CV-1719CAS, 2008 WL 2518561, at
*1 (E.D. Mo. June 19, 2008)); Fed.R.Civ.P. 1Zffermitting the Court to strike certain materials
“from a pleading”). Pursuant teederal Rule of Civil Procedure 7(a)declaration such as the

“affidavit” submitted by Morrison,js not a pleading, and a motion to strike is therefore not

affidavit. SeeFed. R. Civ. P. 56(e).

4 Although unsworn declarations may be treated as equivalent to swiolawvia$ for purposes of a summary
judgment motion pursuamt 28 U.S.C. § 1746, this is only under limited conditions: such declaratiosis to be
considered as evidence, be signed, dated, and include a statement attestingl¢éngicnalty of perjury . . . the
foregoing is true and correct.” 28 U.S.C. 8 1746. Therefore, 28 U.S.C. § 1748sbxpegjuires that an unsworn
declaration must be dated to be admissible. Because Morrison’s declaratbdaged, technically it is inadmissible
on the present motion, and many courts have refused to consideesetivd declarations for that reasGee e.g.,
Wells v. Cramer262 Fed. Appx. 184, 187 (11th Cir. 20q8jederal law ... does provide an alternative to making a
sworn statement, but requires that the statement include a handewittenent, signed and dated, that the statement
is true under the penalties of perjurgpunts v. Kraton Polymer$).S., LLC260Fed. Appx. 825, 83(istrict court

did not abuse its discretion by strikingdateddeclaratio). However, the Court is not inclined to exclude Morrison’s
declaration in its entirety for a relatively minor issue, particyhatiere, as here, hepso se By the text of the statute
itself, substantial compliance is sufficient for admissibility. 28 0.8 1746;accord Pieszak v. Glendale Adventist
Medical Center112 F.Supp. 2d 970, 999 (C.D. Cal. 2000).
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applicable to theleclaration Thus,the Court will deny Defendant’s motion to strike Morrison’s
declaration.

However, as Defendant correctly points,&uile 56(c)(4) requires that‘declaration used

to support or oppose a motion must be made on personal knowledge, set out facts thia¢ would
admissible in evidence, and show that the . . . declarant is competent to teshié roatters
stated.” Fed. R. Civ. P. 56(c)(4). Therefore, in ruling on Defendant’'s summaryguatgmotion,
the Court will disregard any portions of the declaration that are not based on persoretigapw
or that contain hearsay or otherwise inadmissible evid&e®.e.g., Khami2010 WL 1936228,
at *1. After careful review of Morrison’s 2Bage declaration, the Court finds that it contaey
few statementactudly based on personal knowledge. The declaration is replete with conjecture
andspeculation as to what Morrison thinks may have happened in any given circumBtance
example, Morrison frequently provides a narrative concerning somethsgméesnight have
happened, and about which he could not possibly haven&irel knowledge, and then explicitly
states that his declaration is based on what he “concludes” must have occurred.Datb, 777,
8, 11, 13, 15, 18, and 22). However superior Morfisskills of deductiormay be, they cannot
transform what Plaintiff “concludes” may have happened into a declaration basedsongb
knowledge. Accordingly, the Court will consider only the portions of his declaratioarttsised
on Plaintiff's personal knowledge.

B. Heck v. HumphreRars Counts ¥ and VIII-XVII

Defendant arguethat Counts-V and VIII-XVII of Plaintiff's amended complaint are
barred from review by this Court beck v. Humphreyp12 U.S. 477 (1994). iHeck the Supreme

Court of the Unitedbtates held that:



In order to recover damages fam allegedly unconstitutional conviction or

imprisonment, or for other harm caused by actions whose unlawfulness

would render a conviction or sentence invali@, 883 plaintiff musprove

that the conviction or sentence has been reversed on direct appeal, expunged

by executive order, declared invalid by a state tribunal authorized to make

such a determination, or called into question by a federal court’s issuance of

a writ of habeasarpus.
Heck at 48687. The Supreme Court stated that one reaaamng otherdor imposing such a
requirement is to prevent a convicted criminal defendant from collatettdlykang his criminal
conviction through a civil suitd. at 484.

As noted abwee, in Counts 1V and VIII-XVII, Morrison alleges that Defendaifiegally
arrested him, illegally searchead residence, illegally seized various items of electronic evidence
of the crimes to which Morrison subsequently pled guilty, illegally searchese thlectronic
devices, and conspired with another detective, the proseantbMorrison’s former wife in order
to successfully carry out and cover up these allegedly illegal searchsesiame:s. These claims
attack thevalidity of consengiven prior to the initial search dflorrison’sresidenceas well as
the validity of the warrants pursuant to whikier searches were performed. The evidence
discovered during these searches provided the factual basis pursuant to which Moedson pl
guilty. Therefae, it is cleathat a decision favorable to Morrison with respect to these allegations
would necessarily imply the invalidity of his conviction or sentemdeat 487.Additionally,
Morrison has failed to make a showing that his conviction or senteadzeka reversed on direct
appeal, expunged by executive order, declared invalid by a state tribundledira question
by a federal court’s issuanoé a writ of habeas corpus. To the contrary, Morrison’s motion for

postconviction relief, in which is only claim was related to ineffective assistance of counsel, was

denied by the Missouri Court of Appeaee Morrison v. State of Missoullissouri Court of



Appeals, Case No. ED10500@®laintiff has filed a petition for habeas corpus with the federal
district court, which is currently pendindgsee Morrison v. Lewigkastern Distit of Missouri,
Case No. 1:1&V-00032DDN. Therefore, Morrison’s conviction and sentence has not been
revased or otherwise expunged, and Cour¥sand VIII- XVII may not be considered by this
Court under the doctrine éfeck v. Humphrey

C. Counts {V and VIII-XVII are Barred by Collateral Estoppel

Defendant also argugs the alternativethat Counts M and VIII-XVII are barred by the
doctrine of collateragstoppel, as the state court already considered and ruled against Morrison’s
assertion that the search and seizure of evidence in his case violated hi\Rmmtiment rights.
The Court agree#\s explained by the Supreme CourtAtien v. McCurry 449 U.S. 90 (1980),
“[t]he federal courts have traditionally adhered to the related doctrinesjotiresta and collateral
estoppel. Under res judicata, a final judgment on the merits of an actiondesethe parties or
their privies from relitigating issues that were or could have been raised iacti@t. Under
collateral estoppel, once a court has decided an issue of fact or law necessarggmisfuthat
decision may preclude relitigation thfe issue in a suit on a different cause of action involving a
party to the first case. As this Court and other courts have often recognized, ratajadid
collateral estoppel relieve parties of the cost and vexation of multipseiiswconserve judial
resources, and, by preventing inconsistent decisions, encourage reliance ontamjtididaat
92 (internal citations omitted).

This deference to prior adjudication extends not only to antecedent decisions df federa

courts, but to those of theast courts as well. Under the federal full faith and credit statute,

5 The Court takes judicial notice of the state court filee Levy v. Oh#t77 F.3d 988, 991 (8th Cir. 2007) (district
court may take judicialatice of public state records).
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“judicial proceedings [of any court of any State] shall have the samaithlleind credit in every
court within the United States and its Territories and Possessions as théy lawveor usage in
the courts of such State . . ..” 28 U.S§A.738 (1988).It has also long been established tivatr
state adjudications are given preclusive effect even in fatiral8 1983 actions and thus
collateral estoppel may work to bar searckandseizure question already decided against a
criminal defendant istate courtMcCurry, 449U.S.at 104;see also Simmons v. O'Brief7 F.3d
1093, 1096 (8th Cir. 1996) (collateral estoppel applies VE1EIB3 plaintiff attempts to relitigate
in federal court issues decided against him in state criminal proceedings)federal courts must
give preclusive effect tetate court judgments similar circumstances

Thescope of the preclusive effect is governed by the law of the state from whiclothe pr
judgment emergedSee Migra v. Warren City Sch. Dist. Bd. of E¢dd465 U.S. 75, 81 (1984)he
Court lools, thento Missouri law in determining the preclusive effect given to the state trialsourt
decision to deny Morrison’s motion to suppress evidence allegedly obtained in violattmn of
Fourth AmendmentSee Bker v. McCoy 739 F.2d 381, 384 (8th Cir. 1984n Missouri, issue
preclusion will apply when: (1) the issue in the present action is identical testleedscided in
the prior adjudication; (2) the prior adjudication resulted in judgment on the n8)iteg party
against whom issue preclusion is asserted was a party or is in privity with aqo#rgy prior
adjudication; and (4) the party against whom collateral estoppel is asserted hiadnal fialir
opportunity to litigate the issue in the preuit. See Shahan v. Shah&88 S.W.2d 529, 5333
(Mo. 1999).

The Courtfinds that the doctrine of collateral estoppelrs Countd-V and VIII-XVII .

After careful review of the motion to suppress filed by Morrison in state couvighsas the



transcript of the suppression hearing and the Order and Judgment denying Momisbanh, the
Court finds that théour elements outlined i8haharare clearly met in this case. Morrison raised
the issues now asserted in these Counts in his state suppression hearind, s whg, of course,

a party,and at which he was represented by coungss, afforded a full and fair opportunity to
litigate the claims now raised in h§1983 action, and the motion was denied on the merits.
Therefore, the doctranof collateral estoppel prevents Morrison from now maintaining his Fourth
and Fourteenth Amendment claims in Couht¢ and VIII-XVII against Officer Hale, and
Defendant is entitled to summary judgment on these claims.

D. Qualified Immunity Applies with Bspect to Counts\-and VIII-XVII

Officer Halealso assertthat he is entitled to qualified immunity @ounts VvV and VIlII-
XVII. “Qualified immunity protects a government official from liability in a Section318&ion
unless the official’s conduct VM&ted a clearly established constitutional or statutory right of which
a reasonable person would have knowiehderson v. Munm39 F.3d 497, 501 (8th Cir. 2006).
“To overcome the defense of qualified immunity, a plaintiff must show: “(1) thes fa. .
demonstrate the deprivation of a constitutional or statutory right; and (2) themaghtlearly
established at the time of the deprivatioddward v. Kansas City Policy Dep’70 F.3d 984,
988 (8th Cir. 2009).

The Court agrees with Defendant’s argunnthat qualified immunity applies with respect
to Plaintiff’s claims that Officer Hale violated hgsnstitutionakights when executing the various
searches and seizures carriedwhile investigatinghe multiple sex crimes of which Morrison
was accusd. All the complained ofsearches and seizures were pened pursuant to the

voluntaryconsent given by Morrisonthenwife, who resided with Morrisoduring the time at
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issue or were performed in good faith reliance oralid search warrantt is well established that
the Fourth Amendment’s prohibition on warrantless entry into a residence does not apply whe
voluntary consent has been giv8ee lllinois v. Rodrigue97 U.S. 177, 181 (1990).is equally
well settled that consent to seanmay be validly given by a person who possesses “common
authority” over the premises searched, such as Morrison’s wife arasiclent, and such consent
is valid even when an absent, non-consenting person objects to such Besdimited States v.
Matlock 415 U.S. 164, 170 (1974yurthermore, the Eighth Circuit has held that an officer who
executed a warrant in good faith belief that the warrant was valid did not violateothnih
Amendment, and isngitled to qualified immunitySee Walden v. Carmigcl56 F.3d 861, 870
(8th Cir. 1998). Under the circumstances in this case, Plaintiff has not shown that Gtie
violated his welestablished constitutional or statutory rights when conducting the searches and
seizures at issue, and Defendant istkedtito summary judgment on the basis of qualified
immunity on Counts ¥ and VIII-XVII.

E. Count VI—Unlawful Seizure of $150.00

In Count VI of his amended complaint, Morrison alleges that Officer Hale “stole $150.00
belonging to Plaintiff.” In Morrison’sleclaration, he further clarifies this assertion, alleging that
when he was taken into custody his wallet contained $150.00, but that the wallet was eampty wh
it was returned to him. It should be noted, first of all, that there is no evideremoad roher than
Plaintiff's assertions, that there was any money in Plaintiff's wallet at all ddhi@gime in
guestion. However, taking the facts in the light most favorable to Plaintiff, the @itluassume
that his walletontained some cash when he wasenh into custody.

In Morrison’s declaration, he never states that he observed Officerakadg thoney from
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his wallet. Rather, he offers hésippositionas towhat may have happened, stating that based on
Morrison’s “observations of Defendant Hale’shnomulative [sic] and permeating illegal conduct,
Plaintiff concludes that subsequent to Defendant Hale taking custody offP$aivdilet, but prior
to Officer Stipanovich taking custody of Plaintiff’'s wallet, Defendant Hateaved Plaintiff's
$150.00 for the purpose of permanently depriving Plaintiff of his money.” (De2.at15). Even
if Morrison’s speculation about what may have happened were enough to establisloa gfiest
material fact, and it is not, Morrison does not even assert that Offaterwés the last person he
sav in possession of his wallet. In his declaration, Morrison states that heNdsssaallet being
held by a different officer entireljorrison’s selfserving speculation as to wheppened to any
money that may have been in his wallet is nothing more than conjecture, and is niensudfic
establish the existence of a genuine issue of materialSaeT.homas 483 F.3dat 527 (Mere
allegations unsupported by specific facts or evidence beyond the nonmgany's own
conclusionsare insufficient to withstand a motion for summary judgmeniéfendant is entitled
to summary judgment on Count VI of the amended complaint.

F. Count VII—Conspiracy Claim

With respect taViorrison’s claim under Section 198®r conspiracy, made in Couwtl
of the amended complaint, the Coconcludes thathere are no facts under which the Court can
find a “meeting of the minds” sufficient to sugp a ®nspiracy claim. To prove a Secti®@883
conspiracy claim, Plaintiff masestablish “(1) that the defendant[s] conspired with others to
deprive him of constitutional rights; (2) that at least one of the allegedrpirators engaged in
an overt act in furtherance of the conspiracy; and (3) that the overt act ijurdd White v.

McKinley, 519 F.3d 806, 814 (8th Cir. 2008)[T]he plaintiff must allege withparticularity
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andspecifically demonstrateith material factgshat the defendants reached an agreef@itly

of Omaha Employees Betterment Ass’'n v. City of Om@&Ba F.2d 650, 652 (8th Cir. 1989)
(emphasis added) (citations omittetihe bare, unsupported allegation that defendants must have
conspired I's obviously not sufficient to nudge a conspiracy claim across thidimeconceivable

to plausible. Lawrencev. City of St. Pauyl 740 F.Supp.2d 1026, 1050 (D. Minn. 2010).
“[A]llegations of a conspiracy must be pleaded with sufficient specifemity factual support to
suggest a ‘meeting of the mindsDeck v. Leftridge771 F.2d 1168, 1170 (8th Cir. 1985) duogt
Smith v. BaconF2d 434, 436 (8th Cir. 1983)).

Morrison alleges that Officer Hale conspired with “two unknown malestlbgest him to
unreasonable force. (Doc. 28 7-8). Morrisonfurther alleges that Officer Hale engaged in an
“overt act in futherance of the anspiracy by taunting Plaintiffprior to the attack. In his
declaration, Morrison attengptto clarify these allegations, statitigat during his custodial
interview conducted by Officer Hale, Hale “launched into a [sic] invective driven dirad
excoriating Plaintiff,” which concluded with Officer Hale allegedly tedliMorrison that he was
going to receive a beating. (Doc.-Z7at 16). Morrison further alleges thansetime later, when
he was being transferred to a different location for booking, he was attacked asdlyebto
unknown males. Morrison states that due to the alleged beating, he “reasonably sotinatide
outside of Plaintiff's presence, Defendant Hatmspired with the two unidentified officers to
subject Plaintiff to unreasonabferce.” Id. at 18. It is important to note what Morrison does not
allege—he does not allege that he saw or heard Officer Hale discuss with anyonda hse
him beden; he does not allege that he saw Officer Hale in the presence of the two unidentified

males;and,he does not allege that the unidentified males stated or alluded that any other person
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encouraged or instructed them to harm Plaintiff. Even if the Court sraditrue everything
Plaintiff alleges, the allegations are safficient to“nudge [his]conspiracy clainacross the line
from conceivable to plausiblfeLawrence 740 F.Supp.2d at 105Morrison has not alleged facts
with sufficient specificity and faall support to adequately suggest the required “meeting of the
minds” necessary to shawat Officer Hale conspired with anyone to use excessive force against
Morrison.Deck 771 F.2d at 1170. Defendant is entitled to summary judgment on Count VIl of
theamended complaint.

G. Discovery Motions

The Court will now address the numerous discovery motions that remain outstanding.
Plaintiff's Motion for Extension of Time to File a Reply (Doc. 52), is denied as modt \wass
filed in connection with a motion already ruled upon by the Court. Plaintiff's Motiorotopel
(Doc. 55) is denied, as Defendant responded to all requeestsined theref(Doc. 57) rendering
the motion to compel moot. Plaintiff’s Motion for Leave to Amend Secondary Motion forder O
Compelling Discovery (Doc. 59) is likewise rendered moot by Defendant’s production of the
requested informatiofDoc. 61). Plaintiff’'s Motion for Leave to File Revised Motion for an Order
Compelling Discovery (Doc. 60), which the Court is interpreting as a motion to recatsmteler
on a prior discovery motion (Doc. 58), is denied. The Court carefully considered the redtsest i
previous order, and finds no reason to reconsider its prior determination that the requested

information is not relevant tol&ntiff's claims. Finally, Plaintiff's Motion for Extension of Time

6 Plaintiff apparently, as evidenced by his multiple motions to compels iakue with the sufficiency of
Defendant’s responses. Plaintiff simply does not appear to believe tlesidast has complied. However, there is
no evidence before the Court that calls into question the veracity of defensekoassertions regarding full
compliance, to the extent possible, with all Plaintiff's discovery requests
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to File Reply to Defendant’s Response to Plaintiff's Amended Secondary Moti@m fGrder
Compelling Discovery (Doc. 67) is denied as moot.

H. Motion for Default Judgment

Plaintiff filed a Motion for Default Judgment (Doc. 66) pursuant to Rule 37 of ter&e
Rules of Civil Procedurdn his motion, Plaintiff alleges that Defendant failed to comply with this
Court’s order (Doc. 58), in which this Court ordered Defendardan®werone of Plaintiff's
interrogatoriedy providingPlaintiff with the names of each person who escorted Morrison to the
Florissant holding facility ® November 11, 2013. Plaintiff asserts that in light of this alleged
defiance of the Court’s order, he is entitled to default judgment as an approgmietiersagainst
Defendant.

Rule37(b)(2) of the Federal Rules of Civil Procedure allows the Court to impose sanctions
on parties who fail to comply with discovery orders, but a default judgment may crupsidered
as a sanction if there is: (1) an order compelling discovery; (2) willful violatighaiforder; and
(3) prejudice to the other part@ee Keefer v. Provident Life and Acc. Ins.,@88 F.3d 937, 940
(8th Cir. 2000). Further, “a district court has wide discretion to impose sanctions fdy’a pa
failure to comply with discovery requesttlhited States v. Big D Enterprises, Ink84 F3d 924,
936 (8th Cir. 1999). However, “[tlhe court’s discretion is bounded by the requirement of Rule
37(b)(2) that the sanction be ‘justHairston v. Alert Safety Light Prods., In8Q7 F.3d 717, 719
(8th Cir. 2002).The law generally disfavors default judgments, and the entry of a defaultgatigm
“should be a rare judicial acBelcourt Pub. Sch. Dist. v. Dayig86F.3d 653, 661 (8th Cir. 2015).

Plaintiff, in his motion, assertthat Defendant'sesponse tdhe interrogatoryat issue

“consists of irrelevardnd unsolicited information.” However, the Court has reviewed Defendant’s
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response and finds the information to be responsive in that it contains the name of each offic
known to have been involved in Plaintiffs booking at the Florissant Police Department.
Furthermore, Defendant has filed an affidavit with the Court in which hesatited his answer to
Plairtiff's i nterrogatory is true and correct. (Doc. 70-1). Therefore, the Court concludes that there
has been no failure to comply with a discovery request, and no violation of the relatemtdeu
Thus no cause for any sanction has been shawd Plainiff's motion for default judgment will
be denied.
V.  Conclusion

For the foregoing reasons, Defendant is entitled to summary judgmerit ©@ouaks of
Plaintiffs amended complaint.

Accordingly,

IT ISHEREBY ORDERED thatDefendant’sMotion for SummaryJudgmen{(Doc. 63
is GRANTED.

IT ISFURTHER ORDERED that PlaintiffsMotion for Extension of Time to File Reply
(Doc. 52) isDENIED as moot.

IT ISFURTHER ORDERED that Plaintiff's Motionto Compel (Doc. 5bis DENIED
as moot.

IT ISFURTHER ORDERED that Plaintiff's Motionfor Leave to Amend Secondary

Motion for an Order Compelling Discovery (Doc.)39DENIED as moot.

" Defendant, in his answer to Plaintiff's interrogatory, stated in peitjpart that “Plaintiff was arrested by
Florissant Police Department Sgt. Andrew Hale. . . Department D&tddthothy Sweeso may have helped
facilitate Plaintiff's transfer . . . Plaintiff was booked at the FlorissalityDepartment holding facility by
Matthew Bohn . . . Florissant Police Department Officer John Stanczedptnded Plaintiff to the St. Louis County
Jail, where he was processed by St. Louis County Officer Castaldi.”

16



IT ISFURTHER ORDERED that Plaintiff's Motionfor Leave to File Revised Motion
for an Order Compelling Discovery (Doc.)dé DENIED.

IT ISFURTHER ORDERED that Plaintiff's Motion forDefault Judgment (Doc. §6s
DENIED.

IT ISFURTHER ORDERED that Plaintiff's Motion for Extension of Time to File Reply
to Defendant’s Response to Plaintiff's Amended Secondary Motion for an Order Gompell
Discovery (Doc. 67) IDENIED as moot.

IT ISFURTHER ORDERED that Plaintiff's Motion to Stay (Doc. 71) BENIED as
moot.

IT IS FURTHER ORDERED that Defendant’'s Motion to Strike Plaintiff’'s Exhibits 8
and 12 (Doc. 78) iPENIED.

IT IS FURTHER ORDERED that Defendant’'s Motion to Strike Plaintiff's Exhibit 9
(Doc. 79) isDENIED.

IT IS FINALLY ORDERED that Plaintiffs Motion to Redact Exhibits (Doc. 89) is
DENIED as moot.

An appropriate judgment shall accompany this Memorandum and Order.

Dated thisl%th day ofMarch, 2019.
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/ NANNETTE A. BAKER
| UNITED STATES MAGISTRATE JUDGE

17



