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UNITED STATESDISTRICT COURT
EASTERN DISTRICT OF MISSOURI
EASTERN DIVISION

SITAFIA LANGSTON, etal., )
)
Plaintiffs, )
)
V. ) No. 4:172V-00888JAR
)
BAYER CORPORATION, BAYER )
HEALTHCARE LLC, BAYER ESSURE, )
INC. (f/lk/a CONCEPTUS, INC.), and )
BAYER HEALTHCARE )
PHARMACEUTICALS, INC., )
)
Defendans. )

MEMORANDUM AND ORDER OF REMAND

This is one of several cases filed in the Circuit Court of the City of St. Loussoltij
againstDefendantsBayer Corporation, Bayer Healthcare LLC, Bayer Essure, Inc., and Bayer
Healthcare Pharmaceuticals, Inc. (collectively “Bayesggking damages for injuries resulting
from the useof the contraceptive device Essusnd removed to thiglistrict Courts inthis

district have universally remanded these cases to the state @histmatter is before the Court

! SeeWhitlock v. Bayer Corp.No. 4:16CV1913(SPM), 2017 WL 564489 (E.D. Mo. Feb. 13, 2017);
Erhart v. Bayer Corp., No. 4:16CV1946 (SNLJ), ECF No. 36 (E.D. Mo. Feb. 8, 20d&@&ters v. Bayer
Corp, No. 4:16CV-1680 SPM), 2017 WL 57250 (E.D. Mo. Jan. 5, 2017); Dotson v. Bayer Coip.
4:16CV01593 PLC), 2017 WL 35706 (E.D. Mo. Jan. 4, 2017); Hall v. Bayer Corp., No. 4:16CV1523
(CEJ, 2017 WL 86011 (E.D. Mo. Jan. 10, 201Tgbor v. Bayor Corp., No. 4:16CV16§RWS), ECF
No. 38 (E.D. Mo. Dec. 16, 2016); Jones v. Bayer Corp., No. 4:16CV({I®E), 2016 WL 7230433
(E.D. Mo. Dec. 14, 2016)Williams v. Bayer Healthcare, LLCNo. 4:16CV1105RLW), 2016 WL
7235701 (E.D. Mo. Dec. 13, 201@¢nny v. Bayer Healthcare, LLGlo. 4:16CV1198RLW), 2016 WL
7235705 (E.D. Mo. Dec. 13, 2016); Mounce v. Bayer Corp., No. 4:16CVRIA8/Y, 2016 WL 7235707
(E.D. Mo. Dec. 13, 2016); Robb v. Bayer Healthcare, LLC, No. 4:16CV{RRW), 2016 WL 7234708
(E.D. Mo. Dec. 13, 2016); Dorman v. Bayer Corp., No. 4:16C&HA), 2016 WL 7033765 (E.D. Mo.
Dec. 2, 2016)The Court notes that Bayer petitioned for permission to appeal the renaendnoseveral
of these cases, which the Eighth Circuit denied. In addition, on atdeastcasion, Bayer's removal
was remandedua sponte because the Court found it lacked subject matter jurisdiction from tleeofa
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on Plaintiffs’ Motion to RemandDoc. No. 12)Bayer hadiled a Motion to Dismiss (Doc. No.
4), Motion to Sever (Doc. No. 7), Motion to Stay Affoceedings on Defendants’ Motisn
Pending Ruling on Motion to Remand (Doc. No. 14), and Motion for Oral Argument (Doc. No.
19). The motions are fully briefed and ready for disposition.

l. Background

Plaintiffs filedtheir actionon January 16, 2017, seeking damages for injgustained as
a result of the implantation and use of Essareontraceptive device manufactured by Bayer
Plainiffs bring state law claims fonegligence, strict products liability, breach of express and
implied warranties, and frauds support for their state law claipBlaintiffs allege, in relevant
part, thatBayerviolated provisions of the Federal Food, Drug and Cosmetic*"ARCA"), 21
U.S.C. § 301 et seq., and related provisions of the Code of Federal Regut&liR®)(The 94
Plaintiffs reside inmultiple states including Missouri, Indiana, Pennsylvania, and New Jersey
Defendant Bayer Corporation ascitizen ofindiang where it is incorporated, arennsylvania
where it has its principal place of busirfesBefendant Bger Healthcare LLOs a limited
liability company formed under the laws Delawarewhose members are citizens of Delaware,
New Jersey, Pennsylvania, the Netherlands, and Gernbsigndant Bayer Essure Incand
Bayer Healthcare Pharmaceuticals, Inc. are citizens of Delaware and New Jers

On March 13, 2017, Bayer removed the action to this Court on the basis of diversity
jurisdiction 28 U.S.C.8§ 1332, andfederal question jurisdictior28 U.S.C.88 1331, 1441.
Despite thelack of complete diversity on the face of tbemplaint, Bayer contendsthere is

complete diversity if the Court ignores the citizenship of the-dieerse Plaintiffs who, Bayer

the complaintSeeJohnsorv. Bayer Corp., NoNo. 4:16CV-729 (CEJ), 2016 WL 301518E.D. Mo.
May 26, 2016).

% Defendants asst that since January 1, 2017, Bayer Corporation’s principal place ofebsdias been
in New Jersey (Doc. No. 1 at T 25).



asserts, were fraudulently joined or fraudulently misjoined. Bayer furtlgeresrthe Court
should dismiss the claims of the ndviissouri Plaintiffs for lack of personal jurisdictiomwr,
alternatively, under the doctrine of forum non conveniens.

Plaintiffs move to remand the case to state ¢@rguing that the Court should addres
subject matter jurisdiction before personal jurisdiction and remand for lack acsubgtter
jurisdiction becausecomplete diversity does not exist and because their claims are not
fraudulently joined. Furthermore, Plaintiffs contend thatfederal qestionarises from their
complaint.

1. L egal standard

An action is removable to federal court if the claims originally could have bleenirii

federal court. 28 U.S.C. § 144l re RemproProducts Liability Litigation 591 F.3d613, 619

(8th Cir. 2010) The defendant bears the burden of establishing federal jurisdiction by a

preponderance of the evidence. Altimore v. Mount Mercy Coll., 420 F.3d 763, 768 (8th Cir.

2005). A case must be remanded if, at any time, it appears that the district ckaigulgect-
matter jurisdiction. 28 U.S.C. § 1447(c); Fed. R. Civ. P. 12(h)(3). Any doubts about the gropriet

of removal are resolved in favor of remand. Wilkinson v. Shackelford, 478 F.3d 957, 963 (8th

Cir. 2007).

1. Discussion

Bayer contends the Court can and should consider the threshold issue of personal
jurisdiction before determining whether the Court has subject matter jtiosdaver ths case.
In similar Essure device casepidges in this districhave consistently resolved the subject
matter jurisdictbn issues first, upon concluding that personal jurisdiction is®gesrea more

factintensive inquiry than the straightforward issue of subjeatter jursdiction. See e.q,



Dotson 2017 WL 35706, at *3cpllecting cases)see alspWhitlock, 2017 WL 564489, at *2;

Hall, 2017 WL 86011, at *2Upon consideration, the Court will do so here, where the inquiry

regarding subject matter jurisdiction is straightforwd&dhrgas AG v. Marathon Oil Co., 526

U.S. 574, 587-88 (1999).

Bayer also urgs the Court to consideforum non conveniens issuesprior to subject
matter jurisdiction issues, because dismissing theMissouri Plaintiffs claims onforum non
conveniens groundswould leave only completely diverse parties before the CBaster argus
thateach norMissouriPlaintiff has an adequate alternative forum inti@ne state. Because the
subjectmatter jurisdiction issues are not arduous or difficult, the Court declinesdlvedassues

of forum non conveniens prior to subjectmatter jurisdiction issue®otson,2017 WL 35706, at

*3 (citing Sinochem It Co. v. Malaysia Irit Shipping Corp., 549 U.S. 422, 432007)

(“When a district court ‘can readily determine that it lacks jurisdiction dwercause or the
defendant, ... the proper course would be to [resolve the action] on that ¢iound.

The Court will consider each of the bases for federal subject matteligtioa asserted
in Bayer's Notice of Removal.

A. Diversity jurisdiction

Removal in this case was premised oretsity jurisdiction, which requires an amount in
controversy greater than $75,000 and complete diversity of citizenship among Hrediti2g
U.S.C. 8§ 1332(a). “Complete diversity of citizenship exists where no defendant hizieisstitp

in the sametate where any plaintiff holds citizenshigOnePoint Solutions, LLC v. Borchert

486 F.3d 342, 346 (8th Cir. 2007). There is no dispute that the amount in controversy is over

$75,000. Likewise, the parties agree tRkintiffs’ complaintdoes not allegeomplete diversity



between the partiedleverthelessBayerargues this Court has diversity jurisdiction because the
Non-MissouriPlaintiffs’ claimsarefraudulentlymisjoined
“Courts have long recognized fraudulent joinder as an exception to the completeydiversit

rule.” In re Premprp591 F.3dat 620 (citing 14B Charles Alan Wright et aEederal Practice

and Procedur@ 3723, at 78839 (4th ed. 2009)). “Fraudulent joinder occurs when a plaintiff
files a frivolous or illegitimate claim against a ndiverse defendant solely to prevent removal.”
Id. (citation omitted)Fraudulent misjoinder is a more recent exception to the complete diversity
rule and ‘occurs when a plaintiff sues a diverse defendant in state court and joinseaciaahl
involving a nondiverse party, or a resident defendant, even though the plaintiff has no
reasonable procedural basis to join them in one action because the claims be#iondoaach
othea.” Id. (internal quotation omitted).

The Eighth Circuit has not yet determined whether fraudulent misjoinderalsdabasis
for removal.In re Remprqg 591F. 3d at 622.In Prempro plaintiffs filed three lawsuits asserting
state law tort and contract claims against defendant companies that manufacturedrketed
hormone replacement therapy (HRT) drugs. Defendants removed the caseerad €ourt
alleging diversity jurisdiction Defendants maintained plaintiffsclaims were fraudulently
misjoined because they did not arise out of the same transaction or occurreageirasl by
Fed.R. Civ. P. 20(a).

The Eighth Circuit declined to either adopt or reject the fraudulent misjoinderrgnctri
holding that “even if we adopted the doctrine, the plaintiffs’ alleged misgoimdthis case is not
SO egregious as to constitute fraudulent misjoindek.'In reaching this conclusion, the court
considered that plaintifisclaims arose froma series of transactions involving the HRT

manufacturers and users, and that common questions of law and fact were likelg to Hres



litigation, particularly on the issue of causation, i.e., the existence of a linkedretine HRT
drugs and plaintiff’ injuries. Id. at 623. The court concluded that, “[b]ased on the plaintiffs
complaints, we cannot say that their claims have ‘no real connection’ to each oth#ératubey

are egregiously misjoinedld. (distinguishing Tapscott v. MS Dealer ServriEp77 F.3d 1353,

1360 (11th Cir.1996), and declining to apply the fraudulent misjoinder doctrine “absent
evidence that plaintiffanisjoinder borders on a ‘sham’...”).

Courtsin this district haveelied onPremproand concludedhatthe joinder of num®us
plaintiffs alleging injury fromthe Essure device was nbegregious misjoindér.See e.q,

Whitlock, 2017 WL 564489, at *2Dotson 2017 WL 35706, at *4Jones 2016 WL 7230433, at

*3; Dorman 2016 WL 7033765, at *IThe Court finds application of the fraudulent misjoinder
doctrine to be inappropriate here as welaintiffs’ claims are focused on the same product,
ariseout of the same development, distribution, marketing, and sales practices for that, produc
andhavecommon issues of law and fact ttzaklikely to arise in the litigationWhile there are
certainly differences between Plaintiffs’ clainfgintiffs had the device implanted by different
physicians, at different times, and allege different injuyidg)se differences do not render the
joinder here “egregious” and certainly do not suggest that the joinder “borders omd sha
Whitlock, 2017 WL 564489, at *3.

In addition, to the extent Bayer contends that fraudulent joinder exists because-the non
Missouri Plaintiffs cannotsubject Bayer to general or specific personal jurisdiction in Missouri,
the Court notes that in this district, courts have repeatedly heldrhateged lack of personal
jurisdiction does not establish fraudulent joindgeg e.g, Williams, 2016 WL 7235701, at *2

3; Tenny 2016 WL 7235705, at3* Dorman 2016 WL 7033765, at *2The Court follows the

approach taken by these courts and finds Bayer has failed to establish fraudatntijothis



case.Because the fraudulent misjoinder doctrine does not apply here and there is noecomplet
diversity, the Court finds that diversity jurisdiction does not exist.

B. Federal question jurisdiction

In the notice of removal, Bayer also invokes federal question jurisdiction putsuz@t
U.S.C. § B31, asserting that Plaintiffs’ claims depend on the resolution of a substanpiatedis
federal question anthatthe exercise of jurisdiction will not disrupt the balance between federal
and state jurisdiction adopted Wyongress.Bayer argues the Court has federal question
jurisdiction because Plaintiffstate law claimsurn on whether Bayer violated federal regulatory
requirements and the federaw questions do not arise only in the contextagbreemption
defense. Plaintiffsespond thathere is no private federal causeaation for violations of the
FDCA andthat violations of the FDCA alleged as part of a state cause of action are not

sufficiently “substantial’to support federajuestion jurisdictionSeeMerrell Dow Pharm., Inc.

v. Thompson478 U.S. 804, 80&7 (1986). Plaintiffs further respond that this action is brought
pursuant to an exception to 21 U.S.C. § 360k(a) that allgpasallel' traditional state tort

claims, citingRiegel v. Medtronic, In¢.552 U.S. 312, 32B0 (200§ and Medtronic Inc. v.

Lohr, 518 U.S. 470, 495 (1996). To the extBatyer pursuea preemption argument, Plaintiffs
contend the state courts may harslleh issues.

In other Essure casesmovedo this district this Court hasonsistently rejecteBayea’s
federal question jurisdiction argumeBotson 2017 WL 35706, at *6cpllecting cases)-or the
reasons set forth in thoseell-reasoneddecisions, the Court concludésat the federal issues
raised in Plaintiffs complaint based on state law are not substantial arelnot capable of
resolution without disrupting the fedessthte balance approved by CongréBserefore, the

Court declines to exercise federal question jurisdiction.



V. Conclusion

For these reasons, the Court concludes thHatks subject matter jurisdiction over this
case This conclusion is supported by the welasoned opinions of other courts in this district,
rejecting substantially similar arguments raised by Bayer in ptteto remove cases involving
the Essure device to federal codrhe Court will, thereforegrant Plaintiffs’ motion to remand
Any remaining questions about personal jurisdiction or improper joinder magidoesaed by
the state court.

Accordingly,

IT ISHEREBY ORDERED thatPlaintiffs’ Motion to Remand [125 GRANTED.

IT ISFURTHER ORDERED that this matter iREMANDED to the Circuit Court for
the City of St. Louis.

IT ISFURTHER ORDERED thatall other pending motions in this case BeNIED

without prejudice as moot.

Dated this9" day of May, 2017.

HN A. RO
NITED STATESDISTRICT JUDGE




