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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF MISSOURI
EASTERN DIVISION

JAMES MUELLER, )
Petitioner ))

V. % No. 4:17CVI97RLW
BILL STANGE, ;
Respondent. ))

MEMORANDUM AND ORDER

This matter is before the Court dames Mueller’s Petitiontdler 28 U.S.C. § 2254 for
Writ of Habeas Corpus by a Person in State Custody. (ECF No. 1) Because this Court has
determined that Petitionerddaims are inadequate on their face and the reaffirchatively
refutes the factual assertions upon which his claims are based, this Calgsdkis matter
without an evidentiary hearing.

PROCEDURAL BACKGROUND

PetitionerJames Muelleis currently incarcerated at tR@tosi Correctional Center

pursuant to the judgment and sentence of the Circuit Court of Cape Girardeau County, Missouri

1 Bill Stange is now the warden of Potosi Correctional Center, where Petitioner is housed. Under
Rule 2(a) of the Rules Governing Section 2254 Cases in the United States Distrist Toair
petition must name as respondent the state officer who has cusidyréfore, Bill Stange’s
name will be substituted as the named Respondent in this action.

2 The Eighth Circuit has held that a district court may dismiss a movant’s motion without a
evidentiary hearing if “(1) the movant’s allegations, accepted as true, would rilet teti

movant to relief, or (2) the allegations cannot be accepted as true because thelyaietaoh

by the record, inherently incredible, or conclusions rather than statements”’oBaster v.

United States447 F.3d 1130, 1132 (8th Cir. 2006) (internal quotation marks omitted) (quoting
Sanders v. United State®341 F.3d 720, 722 (8th Cir. 2003]kjada v. Duggerd41 F.2d 1551,
1559 (11th Cir. 1991) (holding that “[a] petitioner [in a § 2254 case] is not entitled to an
evidentiay hearing . . . when his claims are . . . contentions that in the face of the record are
wholly incredible”) (internal quotation marks omitted).
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A jury found him guilty of two counts of forcible rape, two counts of forcible sodomy, one count
of attempted forcible sodomy, and five counts of armed criminal action. The circrit cou
sentenced Petitioner i@ years for each armed criminal action count and 25 years for each of
the other five counts, which were set to run consecutively for a total of 175 yearsomnpeist.
He appealedhe judgment to the Missouri Court of Appeals, which affirmed the judgment and
conviction on March 22, 2011 in an unpublished memorandum opinion. (Ex. E, ECFANo. 9-
Petitioner then filed &otion to Vacate, Set gide, or Correct Judgment or Sentence pursuant to
Missouri Supreme Court Rule 29.15, which was denied following an evidentiary he@ring.
February 9, 2016, the Missouri Court of Appeals affirmed the judgment of the motion court in an
unpublished memorandum opinion. (EXEGF No.9-10

On March16, 2017 Muellerfiled the instant petition for habeas relief in federal court.
(ECF No. 1) Respondefited a response in opposition (ECF No. 9) and counsel for Plaintiff
filed a traverse in support (ECF No. #4).

FACTUAL BACKGROUND *

Petitioner’sconvictions stemmed from an encounter between him and Victim on August
16, 2008. The evidence at trial established the following facts:

Victim ended a relationship with her girlfriend, and moved out of their shared apartment.
Victim moved in with a fried, Thea Marie Snider, who lived in the same apartment complex.

On August 16, 2008, while Snider and Victim were in their apartrRenitjoner who already

3 The Court notethat Petitioner’s 3g¢age traverse exceeds thepHge limit set by Local Rule
4.01(D). The Court will not penalize Petitioner for his counsel’s failure to comply with this
district’s local rules and considered the traverse in its entirety. Nees$tiedtitioner’s
counsel is advised to consult the applicable local rules before making anyute filings in
this or any other federal court.

4 The Court sets forth the facts as stated in the Missouri Court of Appeals’ amghaor opinion
affirming the motion court’s denial of post-conviction relief. (Ex. J, ECF No. 9-10)
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knew Snider, came into the room and introduced himself to Victim. Victim testifiedrilterS
andPetitionerwere kissing. Shortly thereafteretRionerused a marker to draw a symbol on
Snider’s arm. After marking on Snider’s argetitioneralso drew a symbol on Victim’s neck.
Petitionerexplained that the symbol meant Victim “belongedPditionerand thaPetitioner
had Victim’s back Victim testified that she was uncomfortable with Petitianarking on her
neck, but that she did not want to be rude to Snider be&mider was allowing Victim to stay
in the apartment retitee. Victim testified on crossxamination that these actionwsre not
mutual flirtation between her and Petition@eforePetitionereft the apartment, Snider agreed
to temporarily store a few é¢fetitioner’sbelongings in her apartment.

At some point later, Victim was talking with other friends outside thetimgat building.
Petitionerapproached Victim and started flirtin@etitionertried to kiss Victim but Victim
pushed him away. After the attempted kiss, Victim testified that she began yofevdrer
safety. Victim’s fiend, George Andersoalso lived in the apartment complex. Victim and
Anderson went to Anderson’s apartment.

Around 3:00 p.m., Snider needed to leave the apartment complex. Snider found Victim
and gave Victim a key with instructions to watch the apartment. Snider explainelaethlzd s
not wantPetitionerto steal anything from the apartment. Victim then went to another room in
the apartment complex to visit with friends. Roughly an hour IB&gitionerfound Victim in
Anderson’s apartmentetitionerasked Victim to let him into Snider’s apartment to retrieve his
belongings.Petitionerand Victim went back to Snider’'s apartment. VR#titionerstill in the
apartment, Victim went into the bathroom to take a shower. Victim closed the bathroom door

but did not lock it. TrieCounsel crosgxamined Victim about why she took a shower while

5 Victim also referred to the symbol as belonging to a gang.
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Petitionemremained in the apartment. Victim testified that she “didn’t think anything of it”
because she “thought he was leaving.” Victim also testified that she had beigg \Wwear
clothes for multiple days without a shower.

While Victim was adjusting the temperature in the shower, she Regitcbneropen the
bathroom door Petitionerheld a boxeutter knife to Victim’'s neck and demanded that Victim
lay down in the bathtubPetitionerpositioned himself between Victim’s legs. Victim testified
that she was afraid for her life. According to Victim’s testimony, Petitibretrperformed oral
sex with his tongue on Victim’s vagina. After performing the oral Bextionerdropped e
knife onto the floor next to the bathtub. NeRétitionerallegedly put his penis in Victim’s
mouth while calling her a “4b--." Victim testified that Petitionethen instructed Victim to get
on her hands and knees. From behind VicRetjtionerallegedly inserted his penis in Victim’s
vagina. Victim testified that Petitionaext attempted to insert his penis into Victim’s anus.
Victim testified that this hurt, so she kicked PetitioardPetitionerstopped his attempt at anal
intercourse. Ingad,Petitionerallegedly reinserted his penis into Victim’s vagina.

During this final act of vaginal intercourse, someone knocked at the front door to the
apartment.Petitioneryelled at the stranger to leave. After he ejaculd@etitionertold Victim
that he would hunt her down and kill her if Victim told anyone.VAgim was getting out of the
bathtub, the knocking resumed apetitionerdecided to answer the door. Victim escaped the
apartment through the front door by ducking urféletitioner'sarm. Victim told her friends
about the incident, and the apartmenhager eventually called the police.

The police apprehendd®ktitionerwhile investigating the matter at the apartment

complex. Police found a knife matching Victim’s description ingidgétioner'sbag. Police



readPetitioner higviranda® rights and interrogated him. The investigating officer testified that
Petitioner‘stated that he was in the shower with [Victim] and that he just kissed her and did not
have sex with her because she looked too much like a IBwstitionerlater denied having sex

with Victim again. Victim went to the hospital and submitted a rape kit. A DNA test confirmed
that Petitioner'sperm was present in Victim’s vagina.

LEGAL STANDARD

Under the AntiTerrorism and Effective Death Penalty Act (AEDPA), federal courts
review statecourt decisions under a deferential stand&@udiens v. Dormirel98 F.3d 679, 681
(8th Cir. 1999). “[A] district court shall entertain an application for a writ bilaa corpus . . .
only on the ground that [the petitioner] is in custody in violation of the Constitution or laws or
treaties of the United States28 U.S.C. § 2254(a). Further, a federal court may not grant
habeas relief unless the claim adjudicaiedhe merits in state countgsulted in a decision that
was contrary to, or involved an unreasonable application of, clearly established Fadenal
determined by the Supree Court of the United StatésOwens 198 F.3d at 681 (quoting 28
U.S.C. § 2254(d)(1)). Findings of fact made by a state court are presumed to be corrbet, and t
petitioner has the burden of rebutting this presumption by clear and convincing evidence. 28
U.S.C. 8§ 2254(e)(1)See alsdsee v. Groosel10 F.3d 1346, 1351 (8th Cir. 1997) (state court
factual findings presumed to be correct where fairly supportedenetord).

“Under the ‘contrary totlause, a federal habeas court may grant the writ if the state
court arrives at a conclusion opposite to that reached by [the Supreme] Court on a question of
law or if the state court decides a case differently tHe$upreme] Court has on a set of

materially indistinguishable facts Williams v. Tayloy529 U.S. 362, 412-413 (2000yVith

® Miranda v. Arizona384 U.S. 436 (1966).



regard to the “unreasonable application” clause, “a federal habeas court maiherarit if the
state court identifies the mect governing legal principle from [the Supreme] Court’s decisions
but unreasonably applies that principle to the facts of the prisocese.”ld. at 413;see also
Bucklew v. Luebbergl36 F.3d 1010, 1016 (8th Cir. 200Rpusan v. RopeA36 F.3d 951, 956
(8th Cir. 2006). In other words, “a federal habeas court may not issue the writ benplise
that court concludes in its independent judgment that the relevant state-couondsoied
clearly established federal law erroneously or incorred®igther that application must also be
unreasonable.'Williams, 529 U.S. at 411.

To preserve a claim for federal habeas review, a petitioner must present thie ¢reem
state court andllow that court the opportunity to address petitianetaim. MooreEl v.
Luebbers446 F.3d 890, 896 (8th Cir. 2006)/Vhere a petitioner fails to follow applicable state
procedural rules, any claims not properly raised before the state court@dyvedly
defaulted.” Id. A federal court will consider a defaulted habeas claim “only where the petitioner
can establish either cause for the default and actual prejudice, or thefak will result in a
fundamental miscarriage of justiceld.

DISCUSSION

Petitionerspecifically identifies nine grounds for this federal habeas petition.
Respondent argues each claim is either procedurally barred, meritless, or bititnePgs
habeagounsel offers further arguments regarding the fifth, seventh, eighth, and ninth grounds,

which are based on alleged ineffective assistance of trial colnsel.

! Petitioner’s habeas counsel also offers the following commentary on the evidesested at
trial:

After interviewing petitioner at the Perryville Police Department, DetectivekDire
Hunt responded to the scene of the crime to take photos of the bath@ututty,
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l.  Ground One

Petitioner’s first ground for habeas relief claims the trial court plamgdan overruling
his motion to dismiss one of the forcible rapemts and its related armed criminal action count
and thereby violated his rights under the Double Jeopardy Clause of the Fifth Amendment to the
United States Constitution. He argues that “a significant amount of time didn’tfpagss
intervening attempted sodomy between the two separately charged acts of vaginalipene
(Pet., ECF No. 1 at 5) Accordingly, Petitioner arglesvas charged and convicted of the same
conduct twice becaudmoth forcible rape counts “were based upon a single, continuing course of
uninterruptedconduct.” (d.) (emphasis added)

Petitioner raised this claimn direct appeal and the Missouri Court of Appéaist

although the shower was the scene of an alleged rape that lasted “about an hour,”
there weremultiple items still balanced on the ledge of the shower and the only
things in the bottom of the tub were a loofah with a handle and a washcloth.

Alicia Moore, a registered nurse at Jefferson Regional Medical Centeretettit

after a medical evaation, [Victim] showed no signs of abrasions, burns, bruises,
redness, forcible tears, swelling, lacerations, pain, puncture wounds, tenderness,
contusias, or a rash. [Victim] indicated that petitioner “bit her” on her neck during
the incident, however there were no signs that she had been bitten.

Dr. Jon Bird was physicigsic] who examined [\etim]. He testified that he found

no general physical exam findings. Dr. Bird testified that [Victim] had no bite
marks and showed no signs of trauma or abnormalities of any kind. Dr. Bird
reported that [Victim] had some blood in her vaginal area. HewdVictim]
indicated to Detective Hunt that her menstrual period had just recently ended, and
it may have just been residual blood.

(Pet’r's Traverse, ECF No. 14 at J4®itations to transcript omittedyhe Court notes that
Petitioner’'s arguments potrial have not been based on the sufficiency of the evidence.
Furthermore, the Court rejects Petitioner’'s habeas counsel’s suggestitre thif¢mnses for
which Petitioner was charged and convicted did not actually occur because the scantiwa
total disarray. Sexual violence does not hauaigersalscript. It was not unreasonable for the
jury to find that the scene of multiple acts of sexual violence would appear as it did here,
especially when the offenses were accomplished with the tHrieather violence by means of a
box cutter.



The record in this case suppdgtitioner’s]convictionof two counts of forcible
rape. The episode supporting the first count of rape began fRetitioner]
inserted his penimto Victim’s vaginathe first timeand ended when he attempted

to inserthis penis into heanus. The episode supporting the second count began
when [Petitioner] inserted his penis back into Victimégina. During the time in
which [Petitioner] attempted to sodomize Victim and in response received a kick
from Victim, he hadime to form intent to commit a second act of rapé&hough

the proximity in time and place of the two offenses makes the lower courtismecis

a closer call, given the deferential standard of review, this Court cannot say that
[Petitioner’s] convictionof both counts constitutes plain error.

(Ex. E, ECF No. % at 3) (emphasis added)

The Court concludes the opinion by the Missouri Court of Appeals is neither contrary to
nor involves an unreasonable application of clearly established fede@ddimtermined by the
Suprene Court of the United StateSeeOwens 198 F.3d at 681. As the Missouri Court of
Appeals further explained in affirming Petitioner’s convictions,

Missouri follows the separate or several offenses rule to determine wiaether

double jeopardy violation has occurre@tate v. Childs684 S.W.2d 508, 5101

(Mo. App. E.D. 1984). Under this rule, a defendant may commit several offenses

in the course of the same general transactidn.In regards to rape, “[g]enerally

rape is not a continuing offense, but each act of intercourse constitutes & distinc

and separate offenselfd. (internal citations omitted). There are several factors

courts consider when determining whether a fact pattern supports multiple counts
of rape, including the time and place of commission of the offerigesBut the

most important factor is the defendant’s intent as manifested by his conduct and

utterances.ld.

(Ex. E, ECF N0o9+5 at 45) (emphasis added) The Court finds {hracedensupports the
Missouri Court of Appeals’ opinion affirming Petitioner’s convictions. “Sexual assader
Missouri law is not inherently a continuous crimeang penetration, however brief, suffices to
meet the definitiori. Loeblein v. Dormire229 F.3d 724, 728 (8th Cir. 2000)ere, he two

separate instances of forcible rape were separated by a distinct act of attemptedasuti

physical resistance by Victim in the form of a kick. As the Missouri Court of Appeald,not



Petitioner “had time to form intent to commit a second act of raftex. E, ECF No. 9-5 at 3)
Consequently, the Court deni@stitioner’sfirst ground for habeas relief.
Il. Ground Two

Petitioner'ssecondground for habeas relief claims the trial court plainly erred irsnat
spontedeclaring a mistrial once the prosecutor “told the jury they would have [to] beligwadltha
the police officers were lying to acquit [Petitioner].” (Pet., ECF No. 1 &ai&pargues the
comments, which were made during closing arguments, were “patently impropeeyas t
“constituted impermissible bolstering of the police officers’ credibilityd.)(

Petitioner raised this claiwn direct appeal and the Missouri Court of Appéaist

Counsel is permitted wide latitude in closing arguments to comment on . . .

witnesses’ credibility State v. Bryant741 S.W.2d 797, 799 (Mo. App. E.D. 1987).

When discussing a police officer’s testimony, a prosecutor may state that to acqui

a defendant the jury would have to believe that the officer had pehjumself. Id.

Such statements are permissible comments on credibitity.The prosecutor in

this case did nothing more than comment on witn@$sesedibility. Such

discussion was permissible and therefore the trial court did not error [sin]ypla

or otherwise, in allowing it.
(Ex. E, ECF No. & at 6)

This conclusion is neither contrary to nor involves an unreasonable application of clearly
established federal laas determined by the Supreme Court of the UrStetes. SeeOwens
198 F.3d at 681. Further, it follows Missouri precedent. “Rarely is plain error redigegrfor
a closing argument claim, absent an objection, because it may be a strategic decisiondhy couns
The trial court is vested with digtron regarding closing arguments. The entire record is
considered when interpreting a closing argument, not an isolated segi@tte’v. Taylqr298

S.W.3d 482, 510 (Mo. 2009) (en banc). Here, the Missouri Court of Appeals considered the

entirety of the record and reasonably concluded the prosecutor’'s comments on the police



officers’ testimony were not improper or prejudicial to warrant the trial uatsponte
declaring a mistrial.The Court denies his second ground for habeas relief.
[ll. Ground Three

Petitioner’s third ground for habeas relief is similar to his second ground and ¢iaims t
trial court plainly erred in naua sponteeclaring a mistrial after the prosecutor, again during
closing argument, said “I suggest to you that everyone who testified on behalf of the State of
Missouri told the truth, even when that truth was embarrassing.” (Pet., ECF No. 1 at 6) The
Missouri Court of Appeals rejected this argument using the same analysis thdttd teject
Petitioner’s claim regarding tHerosecutor's comments on police testimony. (Ex. E, ECF No. 9-
5 at 6) Based on theourt’sanalysis above, the conclusion of Missouri Court of Appeals is
reasonable. Consequently, the CalemiesPetitioner’sthird ground for habeas relief.

IV. Ground Four

Petitioner’sfourth ground for habeas relief clairhgs trial counsel was ineffective by
failing to present testimony from two witnesses, Snider and Anderson, afteotnnset
promised to do so in opening statements.

To support an ineffective assistance of counsel claim, a convicted movant nhg$tadivs
“that his counsel’s performance was deficient, and that he suffered prejudicesalt.a Paul v.
United Statesb34 F.3d 832, 836 (8th Cir. 2008) (citiS¢rickland v. Washingtod66 U.S. 668,
687 (1984). The movant must also establish prejudice by showing “there is a reasonable
probability that, but for counsel’s unprofessional errors, the result of the proceeding waaild ha
been different.”Strickland 466 U.S. at 694ylalcom v. Houston518 F.3d 624, 626 (8th Cir.
2008). A reasonable probability is less than “more likely than Kgigs v. Whitley514 U.S.

419, 434 (1995), but more than a possibiMshite v. Roper416 F.3d 728, 732 (8th Cir. 2005).
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A reasonable probability “is a probability sufficient to undermine confidence ioufteme.”
Strickland 466 U.S. at 694. The applicable law here is wadbtablished: post-conviction relief
will not be granted on a claim of ineffective assistance of trial counsel unlgitie@er can
show not only that counsel’s performance was deficient but also that such defidiemhaece
prejudiced his defense.Saunders v. United Statez36 F.3d 950, 952 (8th Cir. 2001) (citing
Strickland 466 U.S. at 687).

“Judicial scrutiny of counsel’s performance is highly deferential, indulging a strong
presumption that counsel’s conduct falls within the wide range of reasonable iprakss
judgment.” Bucklew 436 F.3d at 1016 (citingtrickland 466 U.S. at 689). The prejudice prong
requires Petitioner to prove that but for counsel’s deficiency, the outcome of hisdtill have
been different absent counsel’s errtd. (citing Strickland 466 U.S. at 694). In other words,
Petitioner must demonstrate “that counsel’s errors were so serious tharitiesed the
proceedings fundamentally unfair or the result unreliabButklew 436 F.3d at 1016. The
guestion of whether counsel’s performance prejudiced the trial need not be atldresse
counsel’s performance was not deficient; conversely, a court need not reach tioe qdies
deficient performance where a petitioner has failed to show preju@iaen v. Stee]dNo. 4:04-
CV-0610 CEJ TCM, 2007 WL 2199644, at *10 (E.D. Mo. July 27, 20D3aygistrate judge’s
report and recommendation adopted2@07 WL 2360089, at *1 (E.D. Mo. Aug. 14, 2007).

Petitioner raised this claim hismotion seeking postonviction relief under Rule 29.15.
In affirming the motion court’s denial of relief, the Missouri Court of Appeals noted:

Generally, to succeed on an ineffective assistance of counsel claim based on

counsel’s failure to call a witness, the movant must show: (1) that trial counsel

knew or should have known of the witness’s existence; (2) that the witness could
be located through reasonable investigation; (3) that the witness would testify; and

(4) that the witness’s testimony would have produced a viable defense.
Worthington v. Statel66 S.W.3d 566, 577 (Mo. banc 2005). We presume trial

-11 -



counsel’s decision not to call a witness is a matter of trial strategy, aoganm
must clearly show otherwise to demonstrate ineffective assistance of cdstasel.
v. Clay, 975 S.w.2d 121, 143 (Mo. banc 1998).

However, trial counsel's promise to present certain evidence during opening
statement, and subsequent failure to do so opens trial counsel to criticism from the
defendant. Midgyett v. State392 S.W.3d 8, 13 (Mo. App. W.D. 2012). When
determinng whether an unfulfilled evidentiary promise by defense counsel could
contribute to a finding of ineffectiveness, courts consider whether “unforeseeable
events” occurring during the trial that would justify counsel's change in trial
strategy.ld. (citing Francis v. State1l83 S.W.3d 288, 303 (Mo. App. W.D. 2005)).

(Ex. J, ECF No. 9-10 at 12)he Missouri Court of Appeals then separately analyzed Petitioner’s
claim with regard to Snider and Anderson.
A. Failure to present Snider’s testimony

Petitioner argueSnider would have testified that Petitioner and Victim were friendly
with each other before Victim claimed Petitioner assaulted her.

The Missouri Court of Appeals explained that Petitioner’s trial counsel madagecima
trial strategy to not call Snidas a witness despite promising to do so in opening statements
“after Snider was unexpectedly uncoopematat trial and appeared to be ‘under the influence’ of
some substance.(ld. at 13)

Trial Counsel testified that an investigator had interviewal€3 before trial.

During opening statements, Trial Counsel promised Snider would testify that

[Petitioner]and Victim appeared friendly with each other before the alleged crimes.

When Trial Counsel spoke with Snider after opening statements, Sniderowas

willing to repeat her previous statements. Trial Counsel also had concerns that

Snider might be under the influence on the day of trial because she appeared “really

agitated.” The motion court found Trial Counsel’s testimony credible, noting:

The estimony of some potential witnesses f{Petitioner]
significantly changed when interviewed HQ¥Petitioner’s] trial
counsel just prior to being called to testify from what they had
originally told [Petitioner's]counsel. His counsel thought one or

more tential withesses might have been under the influence when
interviewed the day of trial.
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Trial Counsel's change in strategy not to call Snider as a witness at triabtvas n
due to Trial Counsel's inadvertence. Instead, Trial Counsel fully intendsadl to
Snider during openingtatements, but later made the “executive decision” to leave
Snider off the witness list to avoid having her “detonate on the stand.” While it is
unclear whether Trial Counsel discussed the change in strategjPeittioner]

not calling Snider to testify was clearly a considered and strategic decision
(Id. at 1314)

The Court concludes that the decision by Missouri Court of Appeals regarding
Petitioner’s trial counsel’s decision to not have Snider testify is reasordaged on the record,
including Petitioner’s trial counsel’s testimony at the evidentiary hearingebsfermotion
court, it was a reasonable trial strateégyeconsider calling Snider as a witness in lighteaf
sudden unreliabilitpre-trial.

B. Failure to present Anderson’s testimony

During opening statementBetitioner’s trial counsabld the jury Anderson would testify
that Victim told him that Petitiondsit her genitalia during the sexual encouated that medical
personnel closed the bite wouwdh stitches According to Petitionethis testimog would
have impeached Victim’s credibility becawssubsequent inspection found no such lacerations.

The Missouri Court of Appeals conceded Petitioner’s trial counsel’s decisioo cedt
Anderson “is more difficult to justify” and noted the decision might have been due to
inadvertence rather than a clearly considered trial strafgdyyat 14) Specifically,“Trial
Counsel anticipated the State would call Anderson and thus relied on the State’s subpoena
When the State released Anderson from his subpoena Anderson was not availalifig to test
because defense counsel had taken no steps to procure his attendance #d drial.” (

Neverthelessthe Missouri Court of Appeals foun@tRioner failed to satisfy thprejudice prong

underStricklandeven assuming he could establish the performance prong.
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Given the facts before us, we reject any suggestion that Trial Counsel's
performance as it relates to Anderson was sufficiently egregious and giadjtali
establishStricklandprejudice. Although Anderson’s testimony was not directly
relevant to the pmnary issue of consent, we acknowledge that Anderson’s
testimony that Victim exaggerated her injuries could have served to impeach
Victim’s credibility, suggesting that Victim lied to Anderson about the extent of
her injuries and similarly lied about the rest of her story. Admittedly, Victim’s
testimony—and thus, her credibilitrwas important to the State’s case because
Victim was the only witness to testify directly about the sexual encounter.

However, additional evidence adduced by the State at tniedtworated Victim’s
testimony and supported a finding that the sexual encounter was not consensual.
The motion court found that Anderson’s testimony “would have been of little
benefit to movant, especially in light of such strong evidence of guiltépeddent

of Victim’s testimony, the State’s evidenskowedPetitioner]admitted to police
investigators that he showered with VictiniPetitionei denied multiple times that
sexual contact occurred and never attempted to justify his conduct as caisensu
sexual contact. Moreover, DNA evidence diPetitioner's] semen found inside
Victim’s vagina directly refutedPetitioner’s]version of events and corroborated
Victim’s testimony. Trial Counsel’s failure to present Anderson’s testimonieto t
extent t may have impeached Victim’s credibility, was not sufficiently egregious
and prejudicial to undermine the verdict because the State’s additional evidence
strongly corroborated Victim’s version of events and ref{iatitioner’s]version.

When consideringPetitioner’s] claims in the context of the entire evidence
presented at trial, we are not left with a definite and firm impression that Anterso
testimony had a reasonable probability of changing the outcoiffiretfioner’s]

trial.

(Id. at 1617) (emphasis added)

The Court holds that the opinion of the Missouri Court of Appeals is not contrary to, or
involved an unreasonable application of, clearly establisitetdelaw, as determined by the
Supeme Court of the Unite8tates. Nor was the determination by the Missouri Court of
Appealsbased on an unreasonable determination of the facts in light of the evidence.
Petitioner’'s defense at trial was that he didlratesexual intercourse with Victim. Anderson’s

testimonywould not have directly supported Petitioner’s theory. The extent to which

8 Petitioner did not testify at trial. This evidence was elicited through the testimpojiace
officers at trial.
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Anderson’s testimony would have impeached Victim’s credibility does not sufficieativeigh
the totality of the record, including DNA evidence introduced at triastablish prejudice and
justify habeas relief.
C. Trial counsel’s failure to move for a new trial

In addition to the claims regarding Snider’s and Anderson’s testimonies, Petgioner’
fourth groundor habeas relief also claims his trial counsel was ineffectiveafiindg to move
for a new trial based on the double jeopardy argument analyzed dbssentially, Petitioner is
arguing that, but fohis trial munsel’s failure to preserve the double-jeopardy objectien,
Missouri Court of Appeals would haveviewedthe issuele novoon direct appeal and would
have ruled in his favor.

The Missouri Court of Appeals rejected this argument.

It is well established thdtrial counsel’'s]failure to preserve an issue for appeal is

not a cognizable ground for granting poenviction relief based on ineffective

assistance of counse¥icLaughlin v. State378 S.W.3d 328, 354 (Mo. banc 2012);

Dickerson v. State269 S.W.3d 889, 893 n.3 (Mo. banc 20@&gte v. Thompson

955 S.w.2d 828, 831 (Mo. App. W.D. 1997). To state a cognizable claim of

ineffective assistance under Rule 29.15, a movant must allege that trial counsel’s

ineffectiveness deprived him ofair trial. McLaughlin 378 S.W.3d at 355.
(Id. at 18) The Court agrees. Petitioner’'s argument that his trial counsel’s taimve for a
new trialimpacted his appeal is simply not cognizable under Rule 29.15. Therefore, the opinion
by Missouri Court of Appeals is reasonablé &wetitioner is not entitled to habeas relief.

Based on this analysis, the Court denieddusth ground for habeas relief.

V. Ground Five
Petitioner’sfifth ground for habeas relief clairhgs trial counsel was ineffective for

failing to withdrawas counsel because her prior representation of a material witimetsey

Christisen created a conflict of interest. Petitioner concedes this claim is procedanaityg b
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because it was not rad in his Rule 29.15 motion. However, he contends he can show cause
and prejudice for the default unddartinez v. Ryan566 U.S. 1 (2011), due to post-conviction
counsel’s failure to advance these claims in Petitioner's Rule 29. 15 motion.

In Martinez the Supreme Court of thénited States helthat“[ijnadequateassistance of
counsel at initiateview collateral proceedings may establish cause for a prisgecedural
default of a claim of ineffective assistance at tridd” at9. When, as in Missouri,

a State requires a prisoner to raise an ineffe@ssstanc®f-trial-counsel claim

in a collateral proceeding, a prisoner may establish cause for a default of an

ineffectiveassistance claim in two circumstanceshe first is where the state

courts did not appoint counsel in the intialiew collateraproceeding for a claim

of ineffective assistance at trialThe second is where appointed counsel in the

initial-review collateral proceeding, where the claim should have been raised, was

ineffective under the standards Sifickland v. Washingtod66 U.S. 668, 104

S.Ct. 2052, 80 L.Ed.2d 674 (1984).

Id. at 14. In addition, to overcome the procedural defaalprisoner must also demonstrate that
the underlying ineffectivassistanc®f-trial-counsel claim is a substantial one, which is to say
that theprisoner must demonstrate that the claim has some’mgtitIn other words, to
overcome Petitioner’s procedural default, Petitioner must establish thaetoarmllateral
review was ineffective und@&tricklandand that the ineffective assistander@l counsel claim

IS meritorious.

Here, he Court finds that Petitioner is unable to demonstrate cause sufficient to
overcome the defauith his fifth ground. As stated above, to establish ineffective assistance of
counsel, Petitioner must demonstréhat counsel’s performance was “deficient” and that such
deficient performance “prejudiced” his defen&drickland 466 U.S. at 687. “Judicial scrutiny
of counsel’s performance is highly deferential, indulging a strong presumption that counsel’s

conduct falls within the wide range of reasonable professional judgnBatKlew 436 F.3d at

1016 (citingStrickland 466 U.S. at 689)Petitionerhas not established that his counsel on
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collateral review was ineffective undstricklandor that thisunderlyingassertiorthat histrial
counselwas ineffectivas meritorious. Beyond asserting a conflict existed that should have
disqualified Petitioner’s trial counsel from representing him, Petitioner fadlegage in any

analysis supporting the arguméimat a conflict of interest existed. Petitioner relies on his trial
coursel’s internal case memos in which she indic#tedoossibility of a conflict due to her prior
representation dfhristisen as well as two unnamed potential withesses, and her efforts to bring
the issue to the attention of others involved indhse. (Ex. 4, ECF No. 151 Petitioner

however, does not cite to any relevant authority, such as any provision in the Supreme Court of
Missouri’'s Rules of Professional Conduct concerning duties to former clients, and thevitour

not make the argument for him.

Additionally, Plaintiff has failed to show he was prejudiced by his trial counsel's
representation because none of his claims would have supported his defense. Rather, as the
Court of Appeals explainetijs claims related to possible attacks on Victim’s credibildynot
outweigh the other evidence presented at trial. The Court deni#thhground for habeas
relief.

VI. Ground Six

Petitioner’s sixthlground for habeas relief clairhss trial counsel was ineffective in
failing to raise a double jeopardy objection for the separate forcible rape chadges a
accompanying armed criminal action charges. This ground is identical to the fieci as
Petitioner’s fourth ground and substantively similar to his first ground. Based on thesanalysi

above, the Court denies the sixth ground for the same reasons as the first and fourth grounds.
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VIl.  Ground Seven

Petitioner’'sseventhground for habeas relief clairhss trial counsel was ineffective in
failing to investigate, interview, and call Christisémdrea Klein, and several unnamed others
as witnesses. This claim was not raised in his Rule 19.15 motion. ThereforeyViantisez
Petitioner must establighat counsel on collateral review was ineffective urgtecklandand
that the ineffective assistance of trial counsel claim is meritonmasder toovercomehis
procedural default by not raising this in his Rule 29.15 mot®ee566 U.S. at 14.

Pditioner’s counsel in the instant habeas proceeding has provided sworn affidavits from
both Christisen(Ex. 1, ECF No. 15-1) and Kline (Ex. 2, ECF No. 15-2). Both affidavits were
signed in September 2017. While neitBéristisennor Kline were presenthen the charged
offenses occurred, both claim Victim told them separately afterwardshnédlsricated the
allegations against Petitioner.

The Court finds Petitioner has failed to show prejudice uSt@kland Assuming
Christisers and Kline’s testimonies at trial would have been consisted with these statements
attested to in 2017, both witnesses undoubtedly could have been used to impeach Victim’s
credibility. Specifically, Kline attests “[Victim] has a tendency to lie and hapuatation in the
community for being untruthful.” (Ex. 2, ECF No. 25f 6) SeeFed. R. Evid. 608(a) A
witness’s credibility may be attacked or supported by testimony about the witregagation
for having a character for truthfulness or untruthfulness, or by testimony in the farm of
opinion about that character.”). Petitioner, however, has not shown by a reasonable pgrobabilit
that the possibility of such impeachment would have resulted in the jury acquitting him of the
charged offenses. The @b believes that, had Petitioner raised this claim related to Christisen

and Kline in his Rule 19.15 motion, the motion court and Missouri Court of Appeals would have
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reached the same concluss@hey reached a® Snider and AndersorPetitioner’s trialcounsel
failure to present testimonytd‘'the extent it may have impeached Victim’s credibility, was not
sufficiently egregious and prejudicial to undermine the verdict because this &tiditional
evidence strongly corroborated Victim’s version of events and refaedioner’s]version.”
(Ex. J, ECF No. 9-10 at 17) In light of all the evidence presented at trial, including DNA
evidence that refuted Petitioner’s defense that no sexual activity ocateddipurt is hot left
with a ddinite and fim impression” that testimony from Anderson, Sniddristisen or Kline
“had a reasonable probability of changing the outconjBetitioner’s]trial.” (See id).
Consequently, the Court denies his seventh ground for habeas relief.
VIIl.  Ground Eight

Petitioner’'seighth ground for habeas relief clailms trial counsel was ineffective in
failing to investigate Victim’s “extensive history of mental illness, even thoughifivig]
mental health records were provided to the defense aftasebiiied a motion to compel.”
(Pet., ECF No. 1 at 16) Petitioner raised the issue in his Rule 19.15 motion but did not appeal
the motion court’s denial of relief on that basis. Therefore, he procedurallytddfanlthis
claim. Accordingly Petitiorer must establish that counsel on collateral review was ineffective
underStricklandand that the ineffective assistance of trial counsel claim is meritaricusger
to overcomehis procedural default by not raising this in his Rule 29.15 motsaeMartinez
566 U.S. at 14.

As an initial matter, Petitioner concedes his trial counsel had obtained Victim’sl menta
health records after filing a motion to compel. Taking such actionjlfinthtely succeedingis
hardly evidence of deficient performance necessary to s&tigtkland Further, as with the

other purported evidence Petitioner argues should have been presented at trilePatgues
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the recordgouldhave beemised to impeach Victim’s credibilignd notto actually prove his
innocence.

In fact, the Court’s review of the mental health records seems to suggest theliacail
been used to helpolsterVictim’s credibility rather than impeach iThe medial records
Petitioner presents include a Psychiatric Evaluation form dated June 2, 2008, from the
Community Counseling Center in Perryville, Missouri. (Ex. C, ECF N@ &46%2) That form
notes Victim’s previous hospitalizations for depression and suicidal ideation andtber dis
substance abuseld() The evaluating psychiatrist diagnosed Victim with, among other
conditions, Bipolar Disorder and Borderline Personality DisoBirere. Ifl.) Petitioner also
presents a form from the same facility dafanuary 26, 2009.d{ at 310) Among other
things, the clinical therapist who prepared that form detailed Vicextsnsive history of sexual
abuse.Significantly, the clinical therapist included two references to events that seem to relate
to thiscase and the events of August 16, 2008. On the sevegehtha clinical therapist noted
“[Victim] was raped in the fall of 2008 and said, ‘| haven’t dealt with it except laiv
enforcement’. The trial is still on going.’Id( at 8) On the nextage, under the section listing
Victim’s relevant classifications as found in the Diagnostic and Statistical Mahhiental
Disorders, 4th Edition, Text Revision (also known as DISMFR), the clinical therapist
included the following descriptiofiSexual Ause of an Adult [victim of nopartner (rape)]).”
(Id. at 9) (rackets and parenthesis as the appear on the evaluation form)

Based on a review of Victim’s mental health records, the Court concludes thatfPlaint
has failed to show prejudice und&rickland He has not demonstrated that there is a reasonable
probability that the jury in his trial would have acquitted him of the charged offelbedact

that a person has been diagnos@tt mental illnesses is not an automatic or assumed basis on
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which to impeach that person’s credibility as a witnesgecially in sexual assault caes
Further, the fact that multiple treating psychological health personnel have notiea 8/
history of sexual abusacluding what appear to be specific references to teate\at issue in
this casesuggest such evidence would not have been successfully used to impeach Victim’s
credibility. The Court denies his eighth ground for habeas relief.

IX. Ground Nine

Petitioner’sninth and final ground for habeas relief claimis trial counsel was
ineffective in failing to object to thadmission of the box cuttas evidenceHis counsel in the
instant habeas proceeding argues the prosecution failedqoaaely establish the chaif
custody of the box cutter and that the probative value of admitting the box cutter was far
outweighed by the prejudicial effect it had on the outcome of the case.

“Whether evidence was properly admitted is a questioratd &w reviewable on habeas
only when a specific constitutional right is infringed ‘or [the evidence] is so poglithat it
amounts to a denial of due procesCarter v. Armontroyt929 F.2d 1294, 1296 (8th Cir. 1991)
(alteration in original{quotingManning-El v. Wyrick 738 F.2d 321, 322 (8th Cir. 1934 A
petitioner must show more than error requiring reversal on direct appeal to obtéinHelie

must show that the alleged error rendered the entire trial fundamentally unfaird. . .”

% See generallfEmily R. Dworkin, et al.Sexual Assault Victimization and Psychopathpidy

Review and Met#&nalysis3 (author manuscript, published in final edited forrB&Clinical

Psychol. Rev. 65 (Aug. 2017)A qualitative review of the prevalence of various mental

disorders in survivors of adult [sexual assault] found that 17%—-65% of people with a history of
[sexual assault] develop PTSD, 13%—51% meet diagnostic criteria for deprdss+40%

experience symptoms of anxiety, 13—49% develop alcohol use disorders, 28-61% develop drug
use disorders, 23-44% experience suicidal ideation, and 2—-19% attempt suicide. Although other
psychological conditions have received less frequent attention in relation to [sesaudd]as

there is some evidence that [sexual assault] is associated with conditions chsbsss/e

compulsive disorder and bipolar disorder.”) (citations omitted).
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Assumingarguendothere was insufficient evidence to establish a proper chain of custody
for the box cutter, Petitioner has not shown that the admission of the box cutter resuited in a
unfair trial. Numerous witnesses testifiad were crosexaminedabout the existence of the
box cutter and theolein which it was used in the charged conduct. In fact, Petitioner essentially
admitted a box cutter was present during the events on August 16, 2008 in the subsequent
procedural historpf this caseé® The Court finds that the possibility of ambiguities in the chain
of custody between the time of the charged offenses and trial as outlined by Petitioner do not
demonstrate he was denied a fair trial. Accordingly, the Court denies his ninth andofiumal gr
for habeas relief.

Accordingly,

IT IS HEREBY ORDERED that James Mueller’Betition under 28 U.S.C. § 2254 for
Writ of Habeas Comgs by a Person in State Custody (ECF No. DESIIED.

IT IS FURTHER ORDERED that the Clerk of Court shall substitigél Stange as the

proper Respondent in this action.

101n affirming the motion court’s denial of relief under Rule 29.15, the Missouri Court of
Appeals noted:

[Petitioner’s] first allegation of ineffective assistance of counsel steons his
position that Trial Counsel should have moved to dismiss the four aynmeichal
action charges brought against hirRefitionel] maintains that Victim’s testimony

at trial clearly showed thafPetitionel] used a boxcutter knife during the initial

act of oral sodomy against Victim, but tj&etitionef] dropped the knife and no
longer used it during the subsequent offens&fus, [Petitioner] argues that a
reasonably competent attorney would have moved to dismiss the four-armed
criminalaction charges relating to those subsequent offenses.

(Ex. J, ECF No. 9-10 at 9-1@mphasis added] his claim was not raised in this instant federal
habeas petition.
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IT IS FURTHER ORDERED thatMueller has not made substantial showing of a
denial of a constitutional right and this Court will not issue a Certificate of Aqipbty. A

separateudgment in accord with this Memorandum and Order is entered on this same date.

o) o SN

RONNIE L. WHITE
UNITED STATES DISTRICT JUDGE

Dated this24th day of March, 2020.
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