Englert v. Beauty Fit, Inc Doc. 32

UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF MISSOURI
EASTERNDIVISION

PATRICK ENGLERT, D/B/A PERFECT )

HEALTH, )
Plaintiff, ))
VS. )) Case No. 4:17-cv-00993-AGF
BEAUTY FIT, INC., ))
Defendant. : )

MEMORANDUM AND ORDER

This matter is before the Court on DefenddeautyFit, Inc.’s motion (ECF No. 25) to
dismiss for lack of personal jurisdiction, pursusmFederal Rule of @il Procedure 12(b)(2),
and for failure to state a claim pursuant to Rifiéb)(6). For the reasons set forth below, the
Court will grant the motion to dismiss, withqutejudice, for lack of personal jurisdiction.

BACKGROUND

Plaintiff Patrick Englert, d/la/ Perfect Health, atc@en of Missouri, filed this diversity
action on March 20, 2017. The complaint names B3t Inc., a Floridacorporation with its
principal place of business in Florida, as Defend&aintiff asserts claims for fraud, breach of
contract, and violation of the Missouri kdandising Practices Act (“MMPA”).

Plaintiff alleges that, in approximateBctober 2013, he began to purchase products
(vitamins and dietary supplements) from Defamicl that Defendant’s agents represented to
Plaintiff that he was authorized distribute Defendant’s pducts through sales on various
online marketplaces, including Amazon.com; tR&intiff sold Defendant’s products on

Amazon.com from October 2013 to Decemb@t &, that in approximately December 2016,
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Defendant’s compliance team emailed Plaintiff aading that Plaintiff was not authorized to sell
Defendant’s trademarked produdtsat Plaintiff thereafter coatted Defendant’s president and
CEO, “Jimmy Mentis,” who assured Plaintiff tithe issue would be resolved; that in January
2017, Defendant revoked Plaintiff's authoripatto sell the trademarked products on
Amazon.com; and that Plaintiff was thereby danddgecause he retained an inventory of more
than $100,000 worth of trademarked products Baintiff has been unable to sell and that
Defendant has refused to repurchase.

For purposes of personal jurisdiction, Pldiralleges that Defendd does not maintain
an office in Missouri but has sufficient minimmucontacts in Missouri through web-based sales
to purchasers and through the s#lé@s products to intermediarigacluding Plaintif. Plaintiff
further alleges that the actions describethencomplaint constitute a tort committed within
Missouri and a contractual relatiship with a Mésouri citizen.

Defendant filed this motion to dismiss 8eptember 20, 2017. In the motion, Defendant
incorporates by reference an affidavit of Mimos “Jimmy” Mentis, which was attached to a
prior motion to set aside an entry of default against Deferfdamhis affidavit (ECF No. 22-1),
Mentis states that he is the president and ©@EDefendant, as well dke president and CEO of
a company called JIDAWG Consulting, Inc. Memstiates that Defendant BeautyFit, Inc. does
not sell BeautyFit branded products, has nevier @ay such products t@laintiff, has never
entered into a contract for tkale of any goods with Plaifffiand has never met with or
solicited business from Plaintiff in MissouRather, Mentis attesteat JDAWG Consulting,

Inc. is the entity that sellseutyFit branded products, and that JDAWG Consulting, Inc. has

sold certain BeautyFit Bnded products to Plaintiff since approximately 2013.

! The Court granted Defendant’'s motion tbagde the entry of default on September 7,

2017. ECF No. 24.



In support of its motion to dismiss, Defendargues that, in light of its lack of contact
with Plaintiff or the state of Missouri, the Cd'srexercise of personal jurisdiction over it would
violate the Due Process Clause. For the saason, Defendant argues that it is not a proper
party to this lawsuit.

Alternatively, Defendant arguesathPlaintiff’'s claims shoultbe dismissed for failure to
state a claim because Plaintiff has faileglead with particularity a claim for fraudulent
misrepresentation or violation of the MMPRtaintiff's fraud claimis also barred by the
economic loss doctrine; and Plafihhas failed to plead the elements of breach of contract
because he has not attached, or described the terms of, any contract and has not identified which
provisions of the contract were breached.

In response to the motion to dismiss for latkersonal jurisdictin, Plaintiff argues that
Defendant is a proper party to this lawsuitldnas sufficient minimuroontacts with Missouri
because Defendant is the entity that sold Bdaubranded products to Plaintiff and transacted
business with Plaintiff, as alleged in the cdanmt. In support of this argument, Plaintiff
attaches his own affidavit, in which he statest, based on his contaet#th Mentis, and his
payments for and receipt of BeautyFit brangeztucts, he understoodtantractual relationship
to exist with Defendant. Plaintiff also att@shinvoices that he received for the BeautyFit
branded products. These invoices atedidetween October 2013 and October 2014, and
contain the names “BeautyFit®” and “www.bégit.com,” but do not reference either
BeautyFit, Inc. or IDAWG Consulting, Inc. ECEN29-1. Also attached to Plaintiff's response
are emails and text messages between Plaintiff and Mentis, discussing the sale of BeautyFit

branded products. The emails are signed bgriiyy Mentis, President/CEO,” with the email



address “jimmy@beautyfit.com” and a referetaéhe website “beautyfit.com,” but, again, do
not reference either BeautyFit, Inc. JWAWG Consulting, Inc. ECF No. 29-5.

On the merits, Plaintiff argues that heslsafficiently pleaded a claim for fraud and
breach of contract under Missouri common lavgdabaon his allegations that Defendant agreed
that Plaintiff would be authared to distribute BeautyFit &nded products online; Defendant
represented in December 2016, that any issue deiatelaintiff's distribution of such products
would be resolved; and that Defendant thereaféeoked Plaintiff's autbrization to distribute
such products. Plaintiff further argues that the economic loss doctrine does not apply to his fraud
claim. However, Plaintiff concedes thas claim for violation of the MMPA should be
dismissed because he has failed to allegeh@iurchased the gooalsissue primarily for
personal, family, or household purposes.

Finally, Plaintiff argues that if the Court finds that it lacksspeal jurisection over
Defendant, it should transfer the action, pursuant to 28 U.S.C. § 1631, to the United States
District Court for the Southern District Bforida, where Defendant is headquartered.
Alternatively, Plaintiff argues that if the Cowetermines that Plaintiff has failed to state a
claim, the Court should grant Plaintiff leaveatmend. Plaintiff doesot attach a proposed
amended complaint or explain the@nner in which he would amend.

In reply, Defendant maintains that thiseatould be dismissed for lack of personal
jurisdiction, or alteratively, for failure to sta a claim. Defendant carids that the evidence
attached to Plaintiff's respoagloes not demonstrate that Ridi transacted business with
Defendant, and does not conti@ddefendant’s evidence thiDAWG Consulting, Inc. was in
fact the only entity that transacted businedf Wiaintiff. Rather, Defendant argues that

Plaintiff's evidence, at most, d®nstrates that Plaintiff purabed BeautyFit branded products



and that he communicated with Mentis, whthis president and CEO of both Defendant and
JDAWG Consulting, Inc.

Moreover, Defendant attaches another sva@claration from Mentis, in which Mentis
attests that he is the owner of “BeautyFit®gistered trademarksiat Defendant owns no
trademarks; and that JDAWG Consulting, Isells “BeautyFit®” trademarked products, and
owns and operates the website www.beautyfit.com. Mentis also again attests that JIDAWG
Consulting, Inc. is the only entithat has sold Beau#jt branded products to Plaintiff, and that
Plaintiff paid JDAWG Consultig, Inc. for these products.

Mentis attaches to his declaration invoida@®cted to Plaintiff dated in 2015 and
thereafter, which state that they are issopeiJdawg Consulting DBMAeautyFit.” ECF No. 31-
2. Mentis also attaches evidence of his ownprehthe “BeautyFit®” tradmark and receipts of
online payments from Patrick Englert to “JDAWG Consulting, Inc.” for BeautyFit branded
products, dated in 2015 and 2016.

DISCUSSION

“When personal jurisdiction ishallenged by a defendant, thaiptiff bears the burden to
show that jurisdiction exists.Fastpath, Inc. v. Arbela Techs. Carp60 F.3d 816, 820 (8th Cir.
2014). “To survive a motion to dismiss for lackpafrsonal jurisdiction, a plaintiff must make a
prima facie showing that personatisdiction exists . . . ."K-V Pharm. Co. v. J. Uriach & CIA,
S.A, 648 F.3d 588, 591-92 (8th Cir. 2011) (citationstted). “A plaintiff's prima facie
showing must be tested, not by thleadings alone, but by affidessand exhibits supporting or
opposing the motion.’Fastpath 760 F.3d at 820 (citations omitted). The court must view the

evidence “in a light most favorable to the plaiiwihd resolve factual cdidts in the plaintiff's



favor; however, the party seekitgestablish the court’s personal jurisdiction carries the burden
of proof and that burden does not stofthe party challengg jurisdiction.” 1d.

“Personal jurisdiction in a diversity casastg only to the extent permitted by the long-
arm statute of the forum statad by the Due Process ClaugeK-V Pharm, 648 F.3d at 592
(citations omitted). “[B]ecause the Missoumdtparm statute authorizes the exercise of
jurisdiction over non-residents the extent permissible under tthee process clause,” the Court
will consider “whether the assertion of pamal jurisdiction would violate due proces®ly v.
Hanzada for Imp. & Exp. Co., LT[B64 F.3d 844, 849 (8th Cir. 2017) (citations omitted).

Due process requires that there be “swficiminimum contacts between a defendant and
the forum state so that jurisdiction over &etelant with such contacts may not offend
‘traditional notions of fair @y and substantial justiceld. (citations omitted). Specifically,
courts consider five factors: “(ihe nature and quality of thertacts with the forum state; (2)
the quantity of those contacts) Be relationship of those contaatith the cause of action; (4)
Missouri’s interest in providing a forum fas residents; and (5) the convenience or
inconvenience tthe parties.”ld. Courts give “significant weighb the first three factors.”
Fastpath, Ing 760 F.3d at 821.

Based on its review of the evidence subrdittg the parties, the Court concludes that it

cannot exercise personal jurisiibn over Defendant. Plainti$ arguments in support of

2 There are two types of personaligdgiction: general and specifibaimler AG v.

Bauman 134 S.Ct. 746, 754 (2014). Gealgurisdiction exists ovea corporate defendant when
the forum state is its place of incorporation orltdeation of its principal @ce of business, or in
an “exceptional case,” when the corporation’s aigigiin that state arso substantial and of
such a nature as to render thepooation at home in that Stated’ at 754, 761 n.19. Plaintiff
admits that Missouri is neither Defendant’s glat incorporation nor its principal place of
business, and Plaintiff does nosed that Defendams “at home” here fopurposes of general
jurisdiction. Specific, or “onduct-linked,” jurisdiction involve suits “aris[ingjout of or

relate[d] to the defendant’s contacts with the forumal.”at 751, 754.
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personal jurisdiction are based eelty on Plaintiff's theory that Defendant is the entity with
whom Plaintiff transacted business. But even viewed in the light most favorable to Plaintiff,
there is simply no evidence—as oppd to conclusory allegationshat this is tue. Plaintiff
has not offered evidence to cradict Defendant’s evidence that JDAWG Consulting, Inc. is the
entity that transacted business with Plaintéithough Plaintiff has pointed to invoices and
emails that reference Mentis, the BeautyFit trademark, and/or the www.beautyfit.com website,
Plaintiff has not offered any evidence tyingsle references to Defendant, as opposed to
JDAWG Consulting, Inc.

“[Clourts ordinarily protect the separatgé identities of indiwlual corporations.”
Levine Hat Co. v. Innate Intelligence, LKo. 4:16-CV-1132 (CBJ2017 WL 3021526, at *4
(E.D. Mo. July 17, 2017). And while “there aneuations in which one corporation shows such
domination and control over anothbat the latter corporatiorebomes an adjunct or alter ego
of the first,”id., Plaintiff has not alleged, argued, or submitted evidencehitbatompanies here
are alter-egos.See, e.gBoley v. Commercial Carriers, IndNo. 4:94-CV-2298 CAS, 1996 WL
118280, at *6 (E.D. Mo. Feb. 23, 1996) (holding that, absent a further showing of an alter-ego
relationship, evidence that a par@nd subsidiary corporationasied “several common directors
[and] officers” was insufficient ttnvoke personal jusdiction over the nonredgnt parent based
on the subsidiary’s transactions in Missouri).rRas Plaintiff requestgdrisdictional discovery
to establish such a connection.

Because the Court finds that it lacks pe jurisdiction over Defendant, it need not
reach Defendant’s alternative grounds for d&sal. The Court will also deny Plaintiff's
requests to transfer this actiontb® Southern District of Florida under 28 U.S.C. § 1631, or for

leave to amend in lieu of dismissing theecasthout prejudice. Section 1631 provides for



transfer “in the interest of justice” to a courtwhich an action could have been brought, when
the court in which a civil action wasdd lacks jurisdiction 28 U.S.C. § 163ee alsd-ed. R.
Civ. P. 15(a)(2) (“The court should freely givale to amend when justice so requires.”).

In determining the “interest of §tice,” a key factor is whethettie statute of limitations
would have run before [the pidiff] could refile properly.” Gunn v. U.S. Dep’t of Agric118
F.3d 1233, 1240 (8th Cir. 1997). There is no indcatiere that Plaintiff's complaint would be
time-barred if he attempted to refile in gspeopriate jurisdiction, naming the proper party and
stating claims for relief thatre plausible on their fac&eeMo. Rev. Stat. § 516.120 (five-year
statute of limitations for breach of contract and fraud claims).

CONCLUSION

For the reasons set forth above,
IT ISHEREBY ORDERED that Defendant’s motion to dismissGRANTED. ECF
No. 25. This case BISMISSED without prejudice.

A separate Order of Dismissal $reccompany this Memorandum and Order.

AUDREY G.FLEISSIG = X}
UNITED STATESDISTRICT JUDGE

Dated this 9th day of November, 2017.



