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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF MISSOURI
EASTERNDIVISION

In re: )
)
PEABODY ENERGY CARPORATION, )
)
Debtor )
)
)
AD HOC COMMITTEE OF NON- )
CONSENTING CREDITORS )
)
Appellant, )
)
V. ) No. 4:17-CV-01053-AGF
)
PEABODY ENERGY CARPORATION, )
et al., )
)
Appellees. )

MEMORANDUM AND ORDER

This matter arises out of the Chaptebahkruptcy of Peabody Energy Corporation
and its subsidiaries (“Debtors”). The Unit8tates Bankruptcy Court for the Eastern
District of Missouri entered aorder confirming the Debtorglan of reorganization (the
“Plan”) on March 17, 2017 (the “Confimtion Order”). The Ad Hoc Committee of
Non-Consenting Creditors (“Ad Hoc Committee”) now appeals. The Ad Hoc Committee
Is comprised of a group of bdeal holders and/or investmeatlvisors to certain holders
of second lien notes (“Secohen Notes Claims”) and seniansecured notes (“Class 5B
Claims”) who objected to confirmation. Beéothe Court is the emergency motion of the
Ad Hoc Committee for a stay pending appealsuant to Federal Rule of Bankruptcy

Procedure 8007, or, in the altative, to expedite the appealder Rule 8013. The parties
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filed expedited briefs, anthe Court heard argument oretmotion on March 29, 2017.
Upon careful review of the record aacjuments, the Court will deny the motion.

BACKGROUND

The Debtors filed for Chapter 11 bankruptay April 13, 2016. At that time, the
coal industry was continuing to experieracdecline, and the Debtors had approximately
$8.8 billion in outstanding principal long-temebt. Approximately $4.3 billion of this
debt was secured by collateral that included real property at Debtors’ larger mines. The
“First Lien Lender Claims,” claims arrsgy under a first lien credit agreement between
Debtors and certain first liendders, represented more tharbfiBon of this secured debt.
The remainder was comprised mosifySecond Lien Note Claims.

A significant dispute existed with respectitow much of the mperty secured the
First Lien Lender Claims and the Secondr.Note Claims (the “CNTA dispute”). As
resolution of this dispute—iolving a difference of over $dillion—proved essential to
any efforts to reorganize, the Debtorsesgl, in a post-petition financing agreement
approved by the bankruptcy court, to fille adversary proceedinggeking declaratory
judgment related to this dispute among the Deshtthe First Lien Lender Claims, and the
Second Lien Note Claims. The bankruptoyt ordered all parties to that adversary
proceeding, and parties who later interveriegarticipate imon-bindingmediation
beginning on September 7, 2016. Becaugshesignificance of thENTA dispute to any
reorganization plan, the metl@an was subsequently expandedtover plan negotiations

as a whole. The Ad Hoc Committee admit¢aral argument that it knew the scope of



the mediation had expanded analtihcould have moved to intervene and participate in the
mediation, but that it elected not do’so.

The Debtors assert thaethapproached these negotiations with four overarching
goals: (1) to ensure that after reorgatiarg the Reorganized Debtors had adequate
liquidity to operate their busass in the normal course, both in the short- and long-term,
particularly given the volatile ar@yclical nature of the coal dustry; (2) to ensure that the
emergence capital structure of the ReorgeahiDebtors, including their funded debt
balance at emergence, was of such a setethie Reorganized Debtors could service debts
as they came due at every point in the bessrcycle, including during market highs and
lows; (3) to maximize the valugf the Debtors’ estates fordtbenefit of creditors; and (4)
to achieve broadest possible consensus amamngus stakeholders with respect to the
Plan. The Debtors ultimately @emined that the best way &chieve these goals was to
raise approximately $1.5 billion mew money in the form @n equity investment, which
would allow them to satisfy the claims okthcreditors holding first lien notes and to
provide meaningful recovety their unsecured creditors.

Through mediation, the Debtors negtdhcommitments fog1.5 billion in new
money equity from some of tmeediation participants, as paita larger global settlement
package that included settlinget€NTA dispute and othergtiutes, and agreeing on the
terms of a reorganization plan. The%billion new equityraise involved two

components. First, the Debtors would eg$5750,000 through a private placement of

! Participation in the mediatn included certain strictions including confidentiality

and an agreement tefrain from trading.
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preferred equity of the ReorganizBebtors, sold at a 35% discotifithe “Private
Placement Agreement” or “PPA Second, the Debtorsomld raise another $750,000
through a rights offering exempted from regaibn under Section 1145 the Bankruptcy
Code, sold at a 45% discount (the “Rigbigering”). The entities that signed on to the
PPA also committed to provide a full “batkp” of the Rights Offering (“Backstop
Commitment Agreement”), suchahif the Debtors did not ise the full #50,000 in the
Rights Offering, these entitiegould be obligated to exesg subscription rights that
remained unfulfilled at the conclusion of the offering.

Participation in the PPA was initially limited gosmall group of holders of Second
Lien Notes Claims and Class 5B Claimbl¢teholder Co-Proponé&st). The Ad Hoc
Committee has represented that the NotehdldeProponents hold 40% of such claims,
and they were also involved in the CNTfspute. Under the PPA, the Noteholder
Co-Proponents would have exdlesrights to purchase the fird2.5% of preferred equity.
The remaining amount of preferred equituld then be purchased by the Noteholder
Co-Proponents and any Second Lien N@ksms and Class 5B Claims holders who
elected to participate and cotidnally agreed to supportéhPlan. The portunity to
participate occurred on several dates, whibse committing to the earlier dates gaining a
larger share. The agreement to supp@tRltan was subject to the bankruptcy court’s

approval of the disclosure statement requirader the Bankruptcy Code. The Second

2 This discount is measurég the value that the partiessthe mediation agreed that

the equity was worth.
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Lien Notes Claims and Class 5B Claims holden® did not agree to support the Plan were
not entitled to purchase the privaguity available under the PPA.

The PPA and related agreements includeiasef important dedlines, consistent
with the Debtors’ goal of eaerging promptly from bankruptcy. For example, the PPA and
Backstop Commitment Agreement each requia@gment of a “ticking premium,” in the
form of a monthly fee equal to $18,7508€ month, beginning athe Plan’s proposed
effective date of April 3, 2017, and endion the closing date The Plan Support
Agreement allows an election to terminatetwo business days’ipr written notice if
“the order confirming [the Plan] is reversedysd, dismissed, vacated, reconsidered or is
materially modified or mateally amended” in a manner not acceptable to the Debtors and
the Requisite Creditor Parties. PlarpBaort Agreement § 12.02(m). The PPA and
Backstop Commitment Agreements contsimilar termination provisions.

On December 22, 201€éhe Debtors filed a motian the bankruptcy court to
approve the disclosure statement related to the Debtors’ proposed reorganization plan.
The next day, the Debtors moved to apprtwe PPA and related agreements. The Ad
Hoc Committee objected to these motions, amgaring was set in the bankruptcy court
for January 26, 2017.

The PPA and Backstop Comimient Agreement were subject to an unqualified
“fiduciary out” provision to permit the Debtots pursue any alternaBvtransactions they

determined to be superior. Pursuant te movision, during ta time between the initial

3 The Rights Offering was not subject to such limitations, and is not challenged by the

Ad Hoc Committee in this appeal.
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filing of the Plan on December 22, 2QHhd the hearing on the PPA and Backstop
Commitment Agreement on Janu&f, 2017, the Debtors recei a series of alternative
proposals by the Ad Hoc Committee, unding proposals submitieon January 16 and
January 20, 2017, and a paosal made on March 1, 2017. The Unsecured Creditors
Committee also reviewed the altative proposals in its fiduaiacapacity. At least one

of the alternative proposals offered the @ebimore money than the PPA provided for the
preferred equity, up to $1.77lon, but did not include all othe same terms as the PPA
and related agreements. The Debtorspmsultation with thé&nsecured Creditors
Committee, rejected thesd#ternative proposals.

On January 26, 2017, the bankruptcy ctwdrd oral argument on the Debtors’
motions, and on January 27, 2017, the bapiicy court entered orders granting the
motions, and approving the disclosure staenand the PPA and related agreements, over
the Ad Hoc Committee’s objectionsThe bankruptcy court’s der included findings that:

0] the relief requested in the Motionirsthe best interests of the Debtors
and their estates and creditors;

(i)  the decision to enter intoéhPlan Support Agement, Private
Placement Agreement and Backs@ammitment Agreement is an
appropriate exercise of the Debtors’ business judgment; [and]

(i)  the proposed dates and deadlines for the implementation of the
Section 1145 Rights Offering, ad $erth in the Section 1145 Rights
Offering Procedures, are reasomabhd appropriate and allow a
reasonable amount of time for Rigl@#ering Eligible Creditors to
make an informed decision regangl whether to exercise their
respective subscription rights].]

The Ad Hoc Committee apaked these orders to the United States Bankruptcy

Appellate Panel for the Eighth Circuit, buaitrappeal was dismissed on February 8, 2017
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as interlocutory, with the panel noting tiiae Ad Hoc Committee could raise its objections
if the Plan was ultimately confirmed.

Approximately 95% of the Second Lien Nst€laims and Class 5B Claims holders
agreed to participaia the PPA, support ¢hPlan, and provide theckstop commitment.
The Ad Hoc Committee represts those holders witld not so agree.

After obtaining the equity somitments, the Debtors weable, in February 2017,
to secure exit financing, including a teloan commitment for $85 billion in exit debt
financing, which commitmergxpires May 1, 2017; a commitment from PNC Bank for an
expanded $250 million accounts receivable ggzation facility upon emergence, that
also expires on May 1, 2017, and may be teated by PNC if th€onfirmation Order is
stayed; and $854 million of new surety bonds to be isatiethergence, which are also
keyed to May 1, 2017.

On March 9, 2017, the Adoc Committee objected to confirmation of the Plan,
specifically challenging the PPfor the following reasongl) it resulted in the unequal
treatment of claims in the samkass, in violathn of §1123(a)(4) of the Bankruptcy Code,
(2) it violated the good faith requirement&if129(a)(3) of the Code because it failed to
maximize the value of the Debtors’ estatg] &3) it constituted an improper solicitation of
creditor votes in favor ahe Plan in violation of § 1125(b) of the Code.

The bankruptcy court held a confirtizaen hearing on March 16, 2017, during
which the bankruptcyaurt heard the Ad Hoc Committeedbjections and also during
which the Ad Hoc Committee made oral motion to stay éhConfirmation Order pending

appeal, pursuant to Federall®of Bankruptcy Procedure 80. On March 17, 2017, the
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bankruptcy court entered the Confirmatiord@n, confirming the Plan over the objection
of the Ad Hoc Committee. Iinat Order, the bankruptcy court also granted the Debtors’
request to waive the automatig-day stay of confirmation ders provided for by Federal
Rule of Bankruptcy Procedure 3020(e). Thmealay, the bankruptcy court entered an
order denying the Ad Hoc Committee’sabmotion for a stay pending appeal.

The Ad Hoc Committee filed its notice of@gal in this Court on March 22, 2017,
and filed this emergency motion for a stay the next day, March 23, 2017.

When the Debtors negotiated the PPAerember 2016, coal prices had peaked,
due in part to internatiohanarket forces. Coal prices have since steadily and
substantially declined. The Debtors have dedehat they are uncertain whether parties
to the PPA would elect tortminate their agreementstife Confirmation Order were
stayed or delayed, or whether the Debtmsld replace the exit financing commitments

they have obtained if the neasary deadlines are not met.

DISCUSSION

The parties agree that, as the party sggthe stay, the Ad Hoc Committee “must
demonstrate [1] that it is likglto succeed on thaerits, [2] that it will suffer irreparable
injury unless the stay granted, [3] that no substantiverimwill come to other interested
parties, and [4] that the stay will d@ harm to the public interest.In re Ross223 B.R.
702, 703 (B.A.P. 8th Cir. 1998)The most important factor tee appellant's likelihood of
success on the merits,” but ultimately, courts ngossider the relative strength of the four
factors, “balancing thenlld including balancing the tative harms to each sideBrady

v. Nat'l Football Leagug640 F.3d 785, 789 (8th Cir. 2011).
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Likelihood of Successon the Merits

A district court reviews a Bankruptcy Court’s legal conclusasiovoand its
findings of fact for clear error.In re Reynolds425 F.3d 526, 531 (8th Cir. 2005). A
finding of fact is clearly erroneous “wheliheugh there is evidee to support it, the
reviewing court on the entire edce is left with the definite and firm conviction that a
mistake has been committed.United States v. U.S. Gypsum.(383 U.S. 364, 395
(1948).

At this stage, the Court is not suffictgnconvinced that b Ad Hoc Committee is
likely to succeed on the meritsThe Ad Hoc Committee’sppeal focuses on the three
arguments noted above, namely, that the RB#ted claims in theame class unequally
under 8 1123(a)(4) of the Bankrey Code, failed to satisthe good faith requirement of
§ 1129(a)(3) of the Code by failing to maximize the value of the Debtors’ estate, and
constituted an improper solicitatiamf votes in vichtion of § 1125(b) of the Code.
However, the Ad Hoc Committee haffered little authority to peuade the Court that any
of these arguments are meritorious.

l. Unequal Treatment Under § 1123(a)(4)

Section 1123(a)(4) of the @e provides that “a plan shall . . . provide the same
treatment for each claim or interest of a pailtc class, unless the holder of a particular
claim or interest agrees to a less favoraldattent of such partia claim or interest.”
11 U.S.C. § 1123(a)(4).

The Code does not define the standafd®qual treatment,” but it is generally

understood that “[tihequality addressed by sectibh23(a)(4) extendsnly to the
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treatment of members of the same class oidand interests, and not to the plan’s overall
treatment of the creditors holding such clamn#nterests. . . . Creditors should not
confuse equal treatment of claims witluabtreatment of claimants.” 7 Collier on
Bankruptcy { 1123.05ee also In re Adghia Commc’ns Corp368 B.R. 140, 249-50
(Bankr. S.D.N.Y. 2007) (“[T]he requirements s¥ction 1123(a)(4) apply only to a plan’s
treatmenbn account of particular claimar interests in a spewfclass—not the treatment
that members of the class may separattgive under plan on account of the class
members’ other rights or contributions.I);re Heron, Burchette, Ruckert & Rothwdii8
B.R. 660, 672 (Bankr. D.D.@992) (“The objectors fail to siinguish between a partner’s
treatment under the plan on account of a claimmt@rest and treatment for other reasons.
Only the former is goarned by § 1123(a)(4).").

The Ad Hoc Committee has nptesented any authoritgr the proposition that
providing preferential opportitres to participate in equity investments (with related
backstop commitments) violates § 1123(n)(4 he few cases addressing this issue
suggest that it does notSee In re CHC Grp. LidNo. 16-31854 (BJH), ECF No. 1794 at
23-25 (Bankr. N.D. Tex. Mar. 3, 2017) (doming a Chapter 11 plan over a similar
objection, and holding thataid not violate § 1123(a)(4) fa debtor to provide plan
sponsors—those who committeda@ckstop a rights offering—a “Put Option Premium” in
the form of a fixed fee payable in convertible notes or a cash paynmera)7Cl 2
Holdings, LLC 428 B.R. 117, 133 (Bankr. D.N2010) (rejecting argument that a plan
provided disparate treatment in violation81123(a)(4) when onlgertain second lien

noteholders were permitted participate in a backsp of a rights offering)but see In re

10



Adelphia Commc’ns Corp361 B.R. 337, 362 (S.D.N.2007) (finding a likelihood of
success on the merits of an appeal challengimgirmation of a plan, for purposes of a
stay, “[w]here the receipt of valuable batein a plan [was] conditioned on a vote to
accepthat plarf because the “very real possibility dissuading or silencing opposition to
the plan . . . goes againsethpirit of section 1123(a)(4)dut ultimately not having to
decide the issue because the movant failgubsb the substantial bond the court required
for a stay and the appeal was thereafter idiseal). At this stage, the Court is not
sufficiently persuaded that the PPA anldted agreements constituted treatment on
account of class members’ claimsinterests, rather thareatment on account the class
members’ other rights @ontributions, including thecommitments (and ability) to
provide financing.

[I.  Good Faith Under § 1129(a)(3)

Section 1129(a)(3) provides tH#fihe court shall confirm a plan only if . . . [t]he
plan has been proposed ioagl faith and not by any means forbidden by law.” 11 U.S.C.
8 1129(a)(3). “[A] finding of good faith igrimarily a factual detenination, which we
therefore review for clear error.'In re Keeley & Grabanski Land P'shig32 F.3d 853,
858-59 (8th Cir. 2016) (citation omittet).

“Good faith” is not defined in the Codeut generally, “a plan is considered
proposed in good faith if there is a reasondikidihood that the plamvill achieve a result

consistent with the standards prescribed under the Codarison v. First Bank of S. D.,

4 Even if determined to be a mixed gties of fact and law, as the Ad Hoc

Committee asserts, this Court would still fitnéit the Ad Hoc Comittee is unlikely to
demonstrate the finding obgd faith was erroneous.
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N.A, 828 F.2d 1310, 131®th Cir. 1987) (overruled in paon other grounds). These
standards include serving Bankruptcy Codeoctyes, such as “preserving going concerns
and maximizing property available satisfy creditors, giving déors a fresh start in life,
discouraging debtor misconduct, the expeds liquidation andlistribution of the
bankruptcy estate to itseditors, and achieving fuathental fairness and justite In re

WR Grace & Cq 729 F.3d 332, 346 (3d Cir. 2013).

The Court does not believe that the AdcHommittee is likely taemonstrate that
the bankruptcy court’s finding of good faitiere was erroneous. Rather, the complexity
of the issues and interests at stake suppetamkruptcy court’s finding that the Plan was
a good-faith attempt to provide the most reeg\e creditors, satisfy a wide variety of
stakeholders, and emerge from bankruptcy with a feasible plan.

The Ad Hoc Committee is unhappy with only one component of the Plan, the PPA,
and believes that the Debtors should havekatad the private placement opportunity
more broadly or shodlhave accepted the Ad Hoc Comnattealternative proposals.

But at this stage, the Coustnot convinced that the D&rs were required under the
Bankruptcy Code to conduct broader markegffgrts or that the Debtors rejected the Ad
Hoc Committee’s alternative proposals in bad faithMoreover, the bankruptcy court
found the PPA and related agreemsen be in the best interastthe Debtors, the estates,

and the creditors, and founcetdecision to enter into the agreements to be a proper

> The Debtors and Unsecured Creditorsrduttee have explained why they found

the various proposals to be aoaptable, for reasons including that some were inconsistent
with other essential financial requirememntsi goals, and that they would risk unraveling
the other interrelated components of thenRincluding settlement of the CNTA dispute.
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exercise of business judgment. These findargsupported by evidence that the terms of
the PPA were within acceptabtearket ranges. Finally, tlirerwhelming support for the
Plan by creditors other than the Ad Hoc Committee supfi@tisankruptcy court’s finding

of good faith. See In re WR Grace & Cor29 F.3d at 347 (holding that a good faith
finding was bolstered by “the overwhelmingte by creditors ifiavor of the plan”).

[11.  Improper Solicitation Under § 1125(b)

Section 1125(b) provides:

An acceptance or rejection of aapl may not be solicited after the

commencement of the case under thisfiiten a holder of a claim or interest

with respect to such claior interest, unless, at the time of or before such

solicitation, there is transmitted to such holder the plan or a summary of the

plan, and a written disclosure statement approved, after notice and a hearing,
by the court as containing adequate information.
11 U.S.C. 81125(b).

The Ad Hoc Committee ianlikely to persuade theddrt that the PPA and related
agreements here constituted improper soliaitati Rather, “solicitbon” under 8§ 1125(b)
is interpreted narrowly, to leevample room for the partiesniegotiate and reach tentative
agreement with respect to plan terms befdeveloping andubmitting for approval the
disclosure statement contemplated by the Co8ee Century Glove, Inc. v. First Am.
Bank of N.Y860 F.2d 94, 101 (3d Cir. 1988) (“&lpurpose of negotiations between
creditors is to reach compromise over the terms dfeatative plan. The purpose of
compromise is to wiacceptance for the plave find no principledpredictable difference

between negotiation and soliditan of future acceptance®/e therefore reject any

definition of solicitation which might cause creditors to limit their negotiations.”). As
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such, plan support agreentefike the one entered inteere and conditioned on the
bankruptcy court’s approval ofdldisclosure statement, haveen found teaomply with §
1125(b). See, e.g., In re Kellogg Square P’'ship0 B.R. 336, 340 (Bankr. D. Minn.
1993). At this stage, thAd Hoc Committee has not cited any contrary authority
suggesting that the agreents entered here constituted improper solicitation.

For all of these reasons, the Court doashetieve that the Ad Hoc Committee is
likely to succeed on the merits of its appeal.

Irreparable Harm To M ovant

The Ad Hoc Committee ackmtedged at the hearingahthe only harm it will
suffer is the risk that, absent a stay, its appeal will become equitably rSeetn re
Williams 256 B.R. 885, 896 (B.A.Bth Cir. 2001) (“The doctrinef equitable mootness is
most often applied in the context of amganization bankruptcy where the bankruptcy
court has confirmed a plan, the plan has lsdrstantially consummateand then a party
seeks appellate review of an issue thaipget, would unduly disturb the plan.”). Without
discounting this risk, the Court notes (and the parties agreahéhfderal courts are split
as to whether such a risk, standing al@mosstitutes irreparable harm for purposes of a
motion to stay. See In re Adelphia Commc’ns Cqrp61 B.R. at 347 (fiding that “strong
possibility of mootness” demotnated irreparable harm bnbting split in authority and
recognizing that “[a] majoritpf courts have held that a risk of mootness, standing alone,
does not constitute irreparable harm.”) (cdileg cases). The Eightircuit apparently
has not weighed in. The Caus not convinced that tHailure to grant a stay will
necessarily moot the Ad H&@ommittee’s appeal. However,@vassuming that the risk
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of equitable mootness constitutzsne degree of irreparable harm, the Court’s findings as
to the other factors, on balance,igledecidedly against granting a stay.

Harm to Other Interested Parties

The Court finds that the other interespatties, particularly the Debtors and the
creditors who supported the Plavould suffer substantial harim the event of a stay. In
their briefs and at oral argument, these parpersuaded the Court that a stay, which is a
“termination event” under the Plan and waallow the parties tthe PPA and other
agreements to withdraw their financing coitments, would put the &ne Plan at risk.

The risk is especially great here light of the decline in #coal market since the date on
which the PPA and related agreements aadthical exit financing commitments were
obtained. The Ad Hoc Commit&s speculation that the finaing would remain in place
or that the Debtors would be able to put tbge some other plan of reorganization at a
later date does little to suggest otherwidgpending the financing would, in turn,
jeopardize the Debtors’ ability t@organize, to the detrimeaft the other creditors and of
the Debtors’ employees and retirees, whadta substantially benefit under the Plan.
This factor weighs heavily against granting a Stay.

Public I nterest

Although there is a significant public interest in “vindicating the rights of the

minority,” that interest carries less weigtiiere, as here, the narity is unlikely to

6 If the Court were to grant a staywiobuld require a sizeable bond, in the

neighborhood of $4 billion, tprotect the Debtors and othieterested parties against loss
caused by an unsuccessful appeal. Ah#eing, counsel for the Ad Hoc Committee
represented that it would be urdli that his client would be &bto satisfy a bond of even
$3 billion.
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demonstrate that those rights have been violat®ée In re Adelphia Commc’ns Carp
361 B.R. at 367. Rather, “strong public netst in the swift and efficient resolution of
bankruptcy proceedings” prevails such circumstancesSee idat 367—68. Therefore,
this factor, too, weighs against granting a stay.

Alternative Request to Expedite Appeal

The Court does not believe that the circumstances of this case warrant an expedited
appeal under Federal Rule of Bankruptcy Proce80i68. Moreover, given the number
of interested parties and extent of the issil@gould be impracticable to complete these
proceedings within the time sought by thetAatc Committee, namelypefore the April 15,
2017 date by which the PPA and related egrents must go into effect under the Plan’s
terms.

CONCLUSION

For the reasons set forth above,
ITISHEREBY ORDERED that Appellant's Emergency Motion for a Stay of the
Confirmation Order Pending Appeal or, in thikernative, to Expedite the Appeal is

DENIED. ECF No. 6.

M?W

AUDREYG. FLEISSIG _
WNITED STATESDISTRICT JUDGE

Dated this 30th day of March, 2017.
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