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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF MISSOURI

JOSHUA RAWA, ELISABETH MARTIN, ROBERT
RAVENCAMP, AMY WARD, CYNTHIA DAVIES,
CHRISTOPHER ABBOTT, OWEN OLSON,
JEANNIE A. GILCHRIST, ZACHARY SHOLAR,
MATTHEW MYERS, JOHN W. BEARD, JR., and
MICHAEL OVERSTREET on behalf of themselves
all others similarly situad, and the general public,

Case No. 4:17CV01252 AGF

Consolidated with Martin v. Monsanto,

o Case No. 4:17CV02300 AGF
Plaintiffs,

V.
MONSANTO COMPANY,

Defendant.

MEMORANDUM AND ORDER
GRANTING FINAL APPROVAL OF CLASS SETTLEMENT

This consumer class action came befoeeGlourt for a hearingn April 17, 2018,
on Plaintiffs’ motion for approval of a tianwide class settlement, and on Plaintiffs’
separate motion for attorney’s fees, litiga costs, and service awards for class
representatives. Counsel for the partiesfan®bjector James Mi@gccio appeared in
person; a representative of the Claims Administrator appeared by telephone. Defendant
Monsanto Company (“Monsantotpnsents to the motion &pprove the settlement, and
opposes the amount of attorfefees requested. For the reasons set forth below, the
class will be certified and treettlement agreement will be apped, with attorney’s fees

set at 28% of the settlement fund. Thguests for notice and administration cost,
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litigation costs, and service awanddl be granted, and a modifiery presdistribution

will be ordered.

BACKGROUND

In Rawa v Monsanto Cp4:17CV01252 AGF, filed oApril 5, 2017, Plaintiffs
claimed that Monsanto engaged in misleagiragtices by overstating on several of its
Roundup Concentrate products’ labels,ibienber of gallons of spray solution the
concentrates would make, in violationtbé Missouri Merchandising Practices Act
(“MMPA”). Briefly, on the front of the contalers near the top, a small separate label
stated, “Makes Up to” a certain number ofigias. On the back of the containers, a
multipage booklet label was atthed. On the front of the booklet label was a symbol
indicating that the label could be peeled hawith the instruction;OPEN,” in the top
right corner. When the front of the booklabel was peeled back as instructed, the
booklet advised as to different dilution opisy the least concentrated of which would
yield the “up to” amount noted on the front lab@laintiffs, who were purchasers of the
products, sought damages and assertestjotion under the Cés Action Fairness Act
(“CAFA").

On October 13, 2016, approximately sinmths before the case was filed here,
another putative class action challenging theespractices as to the same products,
Martin v. Monsantp4:17CV2300 AGF, wasléd in the Central District of California.
Martin was brought under the iauson Moss Warranty Act (“MMWA?”), on behalf of
a nationwide class; and under various Catif@iconsumer protectn laws, on behalf of

a California subclass. The district comriCalifornia denied Monsanto’s motion to
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dismiss the state law claims for failure tatsta claim, and on March 24, 2017, certified
a statewide California class with regp to the state law claims. TN&rtin plaintiffs

did not seek certification of a classthvrespect to their MMWA claim. Thilartin
plaintiffs initially estimated that damagks the California class were $22 million, but
then corrected the amount to approximagl$.5 million, based oimformation from
Monsanto that a certain product that waguded in the damages estimate did not have
an offending label.

Plaintiffs’ counsel ilMartin andRawawere the same. Qhugust 22, 2017, in
light of a tentative nationwelsettlement, the partieshartin jointly requested that
Martin be transferred to this Court, and Aagust 23, the California district court
granted the motion, finding good causepart because “transfer will promote an
efficient and economical coideration of the proposed nationwide settlement, and
transfer will not affect the substantive righf the [California] class certified in this
action.” Martin, ECF No. 108.

Upon transfer to this Coumtjartin was provisionally consolidated witkawa
and on September 22, 2017, an AmendedisGlidated Class Action Complaint was
filed herein. Meanwhile, according to Plafifs’ counsel’s declarton dated October 4,
2017, nine related actions were filed ihert states. After the nationwide settlement
agreement was reached, Plaintiff's counsel hereached out to each of the plaintiffs in
the nine related actions. All agreed ttieg nationwide settlement was strong, and worth
supporting. Thus, each of these plaintiffs was referred tatfisi counsel, to be added
to the consolidated cortgint, and their original actionsere dismissed. ECF 32-1 at 3.
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The consolidated complaint propoghks following néionwide class:

All persons in the United States, who, during the Class Pepod;hased

in the United States, for personat household use certain Roundup

Concentrate products whose neck oowustler label stated that the product

“makes up to” a specified number of gallons.

The consolidated complainieges that class memberswd have paid from 40% to
50% less for the concentrate products had fzeg the market prefor the number of
gallons of spray solution actually receivethe 12 representativedrhtiffs are from ten
states: Missouri, California, lllinois, Kantky, Colorado, Norti€arolina, Indiana,
Georgia, Tennessee, and Pennsylvaiiizey include tk Plaintiffs inRawa Martin, and
the other related cases.

Two causes of action are asserted incthresolidated complaint — one under the
MMPA and one under the MMWA. ECF No. 28n October 4, 2017, Plaintiffs, with
Monsanto’s consent, moved for preliminapyproval of a prop&sl nationwide class
settlement, pursuant to a Settlement Agredragmed that day (ECRo. 32-1 at 7-23),
providing for a common fund @&21.5 million. By Order dated December 6, 2017, the
Court granted the motion. The Court ciiahally certified the proposed class for
settlement purposes only (thegt8ement Class”). The Cauwalso approved the parties’

selection of a Claims Administrator, appeahvthe form and content of the proposed

Class Notice and the proposed method afligsemination, and set a schedule for the

1 “Class Period” refers to a time pmtinot to exceed thapplicable statute of

limitations for the false advertising lawtine state where each claimant is domiciled,
triggered by the date ¢hcomplaint was filed iMartin for California residents, and by
the date the complaint was filedRawafor all other states’ residents.
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notice period, the opt out awdhjection periods, and a fingbroval hearing. ECF No.
41. The approved notice foradvised Settlement Class members how to file claims.
The notice also advised, among other thitigat if funds remainedh the common fund
after all (valid) claims andxpenses were paid, “any ramag amounts will be donated
cy presto one or more Court-ppoved organizations, meaning the remaining funds will
be donated to organizations that promoteitherests of absent class members.” ECF
No. 39-1 at 2. The proposey presrecipients were disclosed on the settlement website.

The Settlement Agreement prdes for a payout to andividual claimant of one-
half the average retail price of the prodsgti{e or she purchased. The Settlement
Agreement provides that chas are limited to 20 units paousehold and limits refunds
to those who submitted a Claim Form thas been reviewed dwalidated by the
Claims Administrator. Proof of purchaseswaot required. The Agement states that
the Claims Administrator reitged sole discretion in accepting or rejecting a Claim
Form. It further provides that paymentsctaimants are subject to pro-rata reduction,
depending on the total valid claims submittétlass counsel and class representatives
were to request fees and service aw#&odse paid fronmthe common fund, and
Monsanto could oppose such requestsid the Agreement states, “Costs for
settlement, notice, claims administratiorgantive fees, and any other fees, including
attorney’s fees, will be paid from the Common FuneCF No. 32-1 at 15.

The Agreement includes a “quick pay provision,” providing that the “the Claims

Administrator shall pay to Class Caal from the Common Fund the amount of
attorneys’ fees and costs awarded by the Geitnin seven (7) calendar days of entry of
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Judgment, notwithstanding the filing of aagpeals, or any oth@roceedings which
may delay the effective date of the settlement or a final judgment in the case . . ..” ECF
No. 32-1 at 15.

In support of their motion for approval tife settlement, Plaitits assert that the
evidence suggests the Settlement Class comgiatsout 541,000 members. ECF No. 49
at 1 n.2. Extensive and varied notprecedures were employed by the Claims
Administrator, as set forth in its March 1818 declaration. The Claims Administrator
established a settlement website with gah@formation, important deadlines, and
downloadable forms; and established atornated toll-free helpline. The website and
helpline number were listed in the over 13X mailed and emailed notices sent to
potential class members. ECF No. 42h3.addition, the Claims Administrator
implemented print publication notice, keywl@®earch notice, social media notice, and
online video and online radio notice. ECF. No. 42-2.

By declaration dated Mar@8, 2018, the Claims Admistrator stated that it had
received approximately 94,000 claims. Tlaims Administrator disallowed claims for
various reasons, including claims filed ofitime and beyond the limitations period.
“[PJursuant to its standard practice to evédueaims to ensure that [claims] are not
fraudulent,” the Claims Administrator excludeértain claims as fraudulent, such as
when multiple claims were fitefrom the same IP address. Based on its analysis of
sales and use data, the Claims Administraleo determined that a disproportionate
number of the largest contamse- which paid the largeskaim amounts — were asserted
by some claimants, suggesting fraud. Acoagty, the Claims Administrator excluded
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any claims for over 18 bottles for SupesrCentrate 53.7 0z., over 16 bottles for Super
Concentrate 64 oz., and over 14 batfier Super Concentrate 128 oz.

According to Plaintiffs’ counsel’'s April 14, 2018 sworn declaration, as of April
13, 2018, this resulted in 70,628 validatd@ims, valued at $10,774,061, which
represents a claims rate of approximately 13&F No. 54-1 at 6. As of March 31,
2018, notice and administration costs were $630,%d4 By separate motion, Plaintiffs
seek attorney’s fees of one-third of t@mmon fund, which would result in fees of
$7,166,666; notice and administration cagtsch would be approximately the amount
noted above; litigation expensekapproximately $97,614nd service awards to the
representative Plaintiffs totaling $8P0, including a $10,000 award for the
representative Plaintiff iMartin.

If the Court were to award the full amouwfdtattorney’s fees, litigation expenses,
notice and administration costs, and seraw@rds that Plaintiffs have requested,
approximately (depending on final amountxo$ts and expenses) $2,788,218 of the
common fund would remain. The partiey&auggested that this remainder be
distributedcy presto four recipients: 30% to the National Consumer Law Center
(“NCLC"); 30% to the Better Business Bureau’s National Advergjdivision; 20% to
Gateway Greening (a nonprofit that educaiied empowers people to strengthen their
communities through gardeningdurban agriculture in the .Stouis, Missouri, area);
and 20% to Kids Gardening (enprofit that seeks to improve nutritional attitudes and
educational outcomes through garden-badsadhing, nationally). This suggestion was

posted on the settlement website.



Monsanto consents to the motion fardi approval of the settlement in all
respects except attorney’s feddonsanto agrees thelss counsel is entitled to
reasonable attorney’s fees from the commamflout argues for aamward of no more
than the “standard” 25% of the classdl, which would amount to $5,375,000 in
attorney’s fees. Monsanto states tivhtle “a great result was achieved” for the
Settlement Class, the vast majority of time spent by class counsel (1,703 hours
through March 12, 2018) was limited to a senghse that took only year from the date
of filing to a signed settlement agreementhvanly two fact andwo expert depositions
conducted.

According to Plaintiffs, only ten Settleent Class members opted out. Two
individuals have filed objections todlSettlement Agreement: James Migliaccio and
Patrick Sweeney. Migliaccio is a member of the class from California. In his written
objection, he argues that the nationwide Saitiet Class should not be certified because
the approximately 51,000 California class menstare positioned for a greater recovery
than class members from other states, i&eahe contends, California has stronger
consumer protection laws. Thus, he argtles California members received inadequate
representation. He further argues thatrRitis’ counsel made no showing that Missouri
law would apply to all proposedass members, and if differing state laws applied, the
guestions of law or fact common to ellhss members would not predominate over
guestions affecting only some members.

Migliaccio also argues that the Claim dhistrator’'s change in the number of
bottles of Roundup Concentrate a claimant could claim is an improper “rewriting” of the
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Settlement Agreement. Migliaiccalso objects to payment of more than $7 million in
attorney’s fees for less thanyear’'s work. He argues ththis amount in attorney’s fees
would result in an average billing rateaggproximately $2,700 an hour (adding the
hours spent by attorneys irethelated cases), and a lodestisclosure should be
required. Objector Sweeneylgmobjects to the request for attorney’s fees, arguing that
the fees should be no higher than 25% efdcbmmon fund. He also argues that the
guick-pay provision “escalateéle natural conflict between class counsel and class
members.” ECF No. 48 at 2.

Plaintiffs assert, and the Objectors do dispute, that Sweeney filed a claim for
one bottle of Roundup Concengd®lus 32 oz., for which heill be issued a refund of
$11; and Migliaccio filed a claim for fivieottles of Roundup Sup€oncentrate 35 oz.,
for which he will be issued @fund of $105. Plaintiffs gue that Migliaccio’s objection
to class certification and approval of thétlsenent should be overruled, in light of a
recent Eighth Circuit cas&eil v. Lopez862 F.3d 685 (8th Cir. 2017) (affirming
approval of a nationwide class settlemerd iconsumer falsedaertising case), that
rejected an argument similar to Migliac@ based on differingonsumer protection

laws in different states whose citizewere members of a nationwide class.

2 Migliaccio states that he is repeaged by local counsel fe Woods, but is also

represented by Christopher Baiscand Robert Clore, who reserve the right to make an
appearance. ECF No. at 4-Blaintiffs bring to the Cotis attention that Bandas and
Sweeney are serial or “professional”’ objestahose objections numerous courts have
found meritless. ECF No. 49 at 2-7.



With respect to Migliaccio’s argumentahthe Claims Administrator “rewrote”
the Settlement Agreement, Plaintiffs first argiat Migliaccio lack standing to bring
this argument because his nefifor the five bottles he pchased is unaffected by the
change, and more fundamentally, the statement in the Settlement Agreement that claims
are limited to 20 units per household doesmean that all claimfr 20 units would be
honored, regardless of their validity.

Prior to the hearing, the Court requirBlaintiffs’ counsel to submit detailed
billing statements and hourly rates. Cselnsubmitted unredactédling records foiin
camerareview, as well as redacted records fa plarties. The records show a lodestar
amount of $1,136,390. ECF No. 54.

At the hearing, counsel for the partiepnesented that Monsanto has revised its
labeling of Roundup concentrate products in response tdah#n case and this action.
Counsel for the parties ancetiClaims Administrator described the notice and claims
process, including that claimants did not hwerovide proofs of purchase. Counsel
and the Claims Administrator explainedw decisions were made to minimize
fraudulent claims. They exgihed the propensity for fraudulent claims, based on the
Claims Administrator’s experience, giveratino proof of purchase was required, the
settlement was announced on various webstas the recovery level was relatively
high. They explained how fraud was deteasdo certain claims, based primarily on
the volume of claims filed from a singbaline filing site, the amount of Roundup
Concentrate supposedly purchased thatedkee “heavy use” for households (a usage
amount based on years of segland giving the claimantsetivenefit of the doubt), and
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the disproportionate number of claims foe itkems with the highest refunds. Fraud was
also detected in other wagach as claims fquurchases from areas where the products
were not sold.

In addition to the decision #xclude claims for more &m 18, 16, and 14 bottles,
respectively, of the three largest produtite, Claims Administrator also disallowed a
claim in its entirety if it saght a refund for more the20 bottles. But this only
accounted for a small number of disallowed claiassthe vast majority of claims were
filed online and the online press did not allow more than 20 units to be claimed.

Plaintiffs’ counsel, counsel for Moasto, and counsel for Migliaccio all
presented their respective arguments on pkets of the case, including the amount of
attorney’s fees that should be allowddounsel for Monsanto represented that
Monsanto would not be wilig to amend the Settlement Agreement to give claimants
more than 50% of the purchase price ofRm&indup concentrate they bought, to reduce
thecy presremainder. He stated that 50%tloé purchase price constitutes at least a
100% recovery, that the tenvas a material part of the tHement Agreement, and that
an increase would result in a windfall to claimants.

DISCUSSION

Settlement Class Certification

As noted above, the Court conditionadigrtified the proposed nationwide class
for settlement purposes. Final certificattiis governed by Federal Rule of Civil
Procedure 23(b), which provides that classift@ation is proper only if the four
conditions of Rule 23(a) are met and, as raiehare, “the court finds that questions of
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law or fact common to class members predat@rand that a class action is superior to
other available methods for fairly and effidigrmadjudicating the controversy.” Fed. R.
Civ. P. 23(b). The four conditions of Rule 23(a) are t{i¥) class is so numerous that
joinder of all members is imacticable; (2) there are questiafdaw or fact common to
the class; (3) the claims or defenses ofrpresentative parties are typical of the claims
or defenses of the class; and (4) theesentative parties will fairly and adequately
protect the interests of the ska” Fed. R. Civ. P. 23(aggee also Comcast Corp. v.
Behrend 569 U.S. 27, 33 (2013 re Hyundai & Ka Fuel Econ. Litig 881 F.3d 679,
690 (9th Cir. 2018).

The Court finds that final class certificat under Rule 23 is appropriate because
(1) the class members ae numerous that joinder of all class members is
impracticable; (2) there are questions of land &act common to theass; (3) the claims
of Plaintiffs as Class Representatives gpacial of the claims of the class; and (4)
Plaintiffs and their counsel fairly and adeqlyatepresent and protect the interests of all
Settlement Class members. Plaintiffs’ calns competent and experienced in class
action litigation, and specifically in litigation involving false and maling advertising.
The fact that some states may have strongesumer protection laws than others does
not undermine the Court’s consion on any of the four Rul&3(a) requirements, as will
be addressed below in assessingotrerall fairness of the settlement.

Turning to the requirements of Rule 2B(ine Court concludes that questions of
law or fact common to the Settlement €&anembers predominate over any questions
affecting only individual Settlement Class migers. Questions of law and fact common
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to the proposed SettlementaSs include questions suchvasether the claimed “Makes

up to” amount of gallons was materialgorchasers, whether a reasonable consumer
would open the sealed pamphlet on thefup Concentrate products that might have
alerted the consumer to a different solutyeeld, and the proper amount of damages.
And all proposed Settlement Class membegse allegedly subjected to the same
misleading and deceptive condwhen they purchased the Roundup Concentrates, and
allegedly suffered economic injury becatise Roundup Concersties at issue are
misrepresented in the same manner.

Moreover, class treatment is supetmother options for resolution of the
controversy because the relief soughtdach proposed Settlement Class member is
small, such that, absent repentative litigation, it would befeasible for members to
redress the wrongs done to them. Thus,Gburt grants final certification to the
Settlement Class, under Rule 23(a) and {the Court reaffirms the Preliminary
Approval Order appointing the Plaintiffs @ass Representatives and appointing The
Law Office of Jack Fitzgerald, PC, and Jsak and Foster LLC, agell as their current
attorneys, as Class Counsel.

Approval of Nationwide Class Settlement

“The court’s role in reviewirggnegotiated class settlemént . . to ensure that
the agreement is not the product of fraud or collusion and that, taken as a whole, it is
fair, adequate, and reastato all concerned.Keil, 862 F.3d at 693.

To determine whether aettlement is “fair, reasonable, and adequate,”
district courts must analyze . . . fotactors . . . (1) the merits of the

plaintiffs case, weighed againstethterms of the settlement; (2) the
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defendant’s financial condition; (3)dhcomplexity and expense of further
litigation; and (4) the amount ofpposition to the settlement.

Id. (citing Van Horn v. Trickey840 F.2d 604, 607 (8th KC1988)). “The single most
important factor in determining whether a settlement is fair, reasonable, and adequate is
a balancing of the strength of the plaintiffase against the terms of the settlement.”
Van Horn 840 F.2d at 607.

1. Merits of Plaintiffs’ Case Weigheal Against the Terms of the Settlement

As for the first factor, the outcome ofigg to trial would not be certain if the
settlement is not approved. tAbugh Plaintiffs stvived motions talismiss their state
law claims and prevailed on their tian for class certification in thiglartin case, they
would still have to prevail atittl and contend witlany appeals. There are several issues
that remain contested, including whethefddelant’s purported misrepresentations were
material, and the extent of damages. $b#lemeniAgreement provides for direct
benefits to thelass, with classnembers who submitted valitaims receiving an
amount equal to or in excess of their oupotket loss. Indeedhe percentage of
recovery per unit purchased exceeds the amumiuicovery in Plaintiffs’ expert
damages report, and far exceeds Defenddatisages analysis. In addition, Monsanto
changed its labelling in response to the litigation.

This is a strong result in the faceanf uncertain trial outcome. Weighing the
uncertainty of relief against the immediainefit in the settlement, as well as the
remuneration that equals or exceeds out-okebloss, this factor favors approving the

settlement.See, e.g., Khoday v. Symantec Caim. 11-CV-180 (RT/TNL), 2016 WL
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1637039, at *5 (D. Min. Apr. 5, 2016)Rep. & Recommendation adoptétb. 11-CV-
0180 (JRT/TNL), 2016VL 1626836 (D. Mian. Apr. 22, 2016)affd sub nom. Caligiuri
v. Symantec Corp855 F.3d 860 (8th Cir. 201 8ee also Kejl862 F.3d at 695-96
(holding that the first factor weighed favor of approving a nationwide settlement
because “although thedtiiict court certified the clager purposes of settlement, it is
uncertain whether, if the case proceeded to trial, thisstaie class of consumers
would have created intractable managenpeoblems requiring the district court to
decertify it").

Further, the amount of the common fundjoigated by Plaintiffs is excellent,
providing full recovery for claimants. Awoted above, exteive and varied notice
procedures were employed by the Clahdsninistrator, and the claim rate of
approximately 13% is quite high, furthergipg this factor in favor of approvabee
Keil, 862 F. 3d at 696 (noting, in discussingtffeector, that “a claim rate as low as 3
percent is hardly unusual in consumessslactions and does not suggest unfairness”).

2. Defendant’s Financial Condition

With respect to Monsanto’s financiadrdition, Monsanto voluntarily agreed to
the payment amount in the Settlement Agnent, and there is no indication that

Monsanto’s financial condition would prewahfrom making all the payments called for
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or any damages awarded following tridds such, this factor is neutrabee Marshall v.
Nat'| Football League787 F.3d 502, 512 (8th Cir. 2015).

3. Complexity and Expense of Further Litigation

Third, thecomplexityand expense of further litigatn could be significant.
Plaintiffs are not certain to prevail at trialith substantial questns posed on issues of
materiality and damages. Further, “[c]lass actions, in general, place an enormous burden
of costs and expense upon partieSée id Absent approval of the settlement, what
remains is one or more trials, perhaps irtiple forums, which are likely to be lengthy
and complex, with an unpredictable outcoamel post-trial motions and appeals, all
while class members remain uncompensatatilitigation time, stress, fees, and costs
increase for both sidesee id

4. Amount of Opposition to the Settlement

Notwithstanding the large size of tBettlement Class and the extensive public
notice, there are only two Objectors. Tbjectors do not contend that the Settlement
Agreement is the product of fraud or collusi While both Objetors argue that
attorney’s fees of one-third of the sattlent fund are excessive, there is only one
objection to the other aspects of the Settlemgmeement. This weighs in favor of

approval. See Keil 862 F.3d at 698 (finding that 14jebtions where class consisted of

®  One could argue that Monsanto’s finil condition tips in feor of approval, as

absent a nationwide settlement, Monsan®tha resources to vigorously litigate the
various cases.
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approximately 3.5 milbn households were ‘imscule”). It is also telling that the
plaintiffs in the related cased joined in the settlement.

In sum, three factors weigh in favoragproval and one is neutral. The Court
further finds that the Settlement Agreermesthe result of serious, informed, non-
collusive arms-length negotiations, involvingperienced counsel familiar with the legal
and factual issues of this case.

After careful consideration of the claimpeocess employed, the Court also finds
that the Claims Administrator acted progeahd within its discretion to accept or
decline claims. The Court accepts the @RAdministrator's assessment as to the
propensity for fraud, and for the reasons dssed above, finds that the procedures to
exclude untimely claims and those deemed fraudulent were reasorgaseMullins v.
Direct Digital, LLC, 795 F.3d 654, 667 (7@ir. 2015) (“[Courts] ca rely, as they have
for decades, on claim administrators, gas auditing processgsampling for fraud
detection, follow-up notices to explain thaichs process, and other techniques tailored
by the parties and the court to take into actdlie size of the claims, the cost of the
techniques, and an empirical assessmetiteofikelihood of frad or inaccuracy.”).

Migliaccio’s argument based on the fétat the settlement’s allocation plan
distributes the fund equally among class meralof all states, without accounting for
the varying strengths of different states’ unfair trade practice statutes, is rejected based
on the Eighth Circuit's decision igeil, which held that a nationwide class action
settlement need not acatt for differences in state lawnd further, that a district court
need not consider evidence regarding the valuation of clamahsr the laws of different

-17 -



states.Keil, 862 F.3d at 700. Thedrict court’s obligation is “to evaluate the
plaintiffs’ case in its entirety rathénan on a claim-by-claim basislti. Moreover, at
the hearing, Migliaccio was unable t@rdify any material difference between
California law and the law of other stateatttwvould offer California claimants a greater
measure of damages. The Court alscctsjdligliaccio’s argument, based on an
unsigned and unaditted statement by another atiey previouslyinvolved inMatrtin,
that Plaintiffs’ counsel had a conflict of interest.

The Court concludes that the settlemsriair, reasonable, and adequate. The
Court will next address the issues of attorney’s fees aydeesdistribution.

Attorney’s Fees

In class action settlement cases,

[c]ourts utilize two main approachds analyzing a requs for attorney
fees. Under the ‘lodestar’ methodologlye hours expended by an attorney
are multiplied by a reasonable hourly rafecompensation sas to produce

a fee amount which can be adpgt up or down, to reflect the
individualized characteristics od given action. Another method, the
‘percentage of the benefit’ approachrmpés an award of fees that is equal
to some fraction of the common fundaththe attorneys were successful in
gathering during the course of the litiga. It is within the discretion of
the district court to choose which methimdapply, as wieas to determine
the resulting amount that constituteseasonable award of attorney’s fees
in a given case. To determine theasonableness of a fee award under
either approach, district courts yna&onsider relevant factors from the
twelve factors listed infJohnson v. Georgia Highway Exprest88 F.2d
714, 719-20 (5th Cir. 1974).

Keil, 862 F.3d at 701 (citons omitted).
A lodestar check can help a court detieemf use of percentage of the benefit

method results in a reasonable fee awatdyer v. Buckley849 F.3d 395, 399 (8th Cir.
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2017). The twelvdohnsorfactors are (1) the time andlar required; (2) the novelty
and difficulty of the questions; (3) theikkequired to perform the legal service
properly; (4) the preclusion of other employmhby the attorney due to acceptance of
the case; (5) the customary fee for similarkva the commnity; (6) whether the fee is
fixed or contingent; (7) time limitations imped by the client or the circumstances; (8)
the amount involved and the results obtair{®)ithe experience, reputation, and ability
of the attorneys; (10) the undesirabilitytbé case; (11) the nature and length of the
professional relationship witihe client; and (12) awds in similar casesJohnson488
F.2d at 719-20.

Upon careful consideration of all relevant factors, the parties’ arguments,
Plaintiff's counsel’s billing records, and thesedaw, specifically in the Eighth Circuit,
on attorney’s fees in class action settlemehts Court concludebat a fee award of
28% of the common fund is just and reasonabtligcase. This results in an award of
$6,020,000. Among th#ohnsorfactors most favoring this award are the novelty and
uncertainty of the claims, the skill requirkeg counsel to perforrthe work properly,
especially on a nationwide badisne limits imposed in th#&lartin case while it was
pending in California, the experience andigbof the attorneysand significantly, the
large amount involved and excellent feésichieved. The corresponding lodestar

multiplier of 5.3 is still gite high compared to simil@&ases in this circuft.See, e.g.,

*  The lodestar multipligf one third of the common fud were awarded in attorney’s

fees would be 6.3. From thhéee award, Class counsel walso reimburse the plaintiff's
attorneys in the relatliecases some amount.
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Keil (approving attorney’s fee award of@%f $32 million settlement fund, with
lodestar multiplier of 2.7). The Court dosst perceive this award as “penalizing”
Plaintiffs’ counsel for resolving the casdatively quickly; nor can the amount
reasonably be seen as insufficient to ertm@mpetent counsel to undertake class action
consumer fraud cases.

On the other hand, the Court does not belithis award is too high. Plaintiffs’
counsel took on ease with little precedent and handled Metin case in a speedy and
efficient manner, including in obtaining slcertification within a little over five
months of filing the lawsuit. Plaintiff€ounsel negotiated an excellent settlement for
the class and promptly antfieiently obtained the approVaf the plaintiffs in the
similar lawsuits filed in other jurisdictiaio join the settlementather than pursue
protracted proceedings throughmultidistrict litigation procgs. And Plaintiffs’ counsel
ensured an effective notice procemshieving a 13% claim rate.

In response to Sweeney'’s conclusoryechpn, the Court notes that the quick-pay
provision will not harm the claimants given the structure of the Settlement. And courts
routinely approve qulcpay provisions such as thaintained in the Settlement
Agreement hereSee, e.g., Pelzer v. Vassad5 F. App’'x 352, 365 (6th Cir. 2016)
(“The quick-pay provision does not harm ttiass members in any discernible way, as
the [benefit amounts] available to the class will be the same regardless of when the
attorneys get paid.”)n re: Whirlpool Cap. Front—loading Wasér Prod. Liab. Litig,

No. 1:08-WP-65000, 2016 Wh338012, at *21 (N.D. Qb Sept. 23, 2016) (“The
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essential purpose of a quick-pay claisst® disincentivize lawyers who are
‘professional objectors.”).

Notice and Administration Costs, Ltigation Costs, and Service Awards

The Court will award these items in thmounts requested. The Court finds the
amounts are reasonable. With respectecstrvice awards, “[c]ourts often grant
service awards to named plaintiffs in clastion suits to promote the public policy of
encouraging individual® undertake the respsibility of representative lawsuits,” and
courts in this circuit regularly grantrsece awards of $10,000 or greaté2aligiuri, 855
F.3d at 867 (citation omitted). The Cbapproves service awards to the Class
Representatives of $10,000Ebzabeth Martin, $5,000 each to Joshua Rawa and Robert
Ravencamp, and $2,500 each to Amy W&winthia Davies, Christopher Abbott, Owen
Olson, Jeannie Gilchrist, Zachary Sholdatthew Myers, John Beard, and Michael
Overstreet. Although the sece award to Martin is sizel) Martin participated in
drafting the complaint in thislartin case, reviewed the demaletter sent to Monsanto
on her behalf, participated in discoverydaat for a five and one-half hour deposition
in support of the class certification motioBeeECF No. 43-2 at 7-9.

Thus, in addition to attorney’s fees$6,020,000, the fadwing amounts will be
paid from the common fd: notice and administration cesif $630,944, litigation costs
of $97,614, and $42,500 inrgece awards to the representative Plaintiffs. The Court
recognizes that the administration and litigia costs will increase slightly, depending
on remaining tasks for the Claims Adnstrator and Plaintiffs’ counsel.

Cy Pres Award
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In light of the above rulings, approxately $3,934,881 million will remain in the
common fund. IMavid P. Oetting, Class Represative v. Green Jacobson, R,G75
F.3d 1060 (8th Cir. 2015), tl&ghth Circuit expressed itoncerns, and those of other
federal courts, witlty presdistributions of unclaimed class action settlement funds. The
appellate court discussed with approwed American Law Institute (“ALI"cy pres

criteria;

A court may approve a settlement thaigmses a cy pres remedy . ... The
court must apply the following critexiin determining whether a cy pres
award is appropriate:

(a) If individual class members canidentified through reasonable effort,
and the distributions are sufficientlyrdge to make individual distributions
economically viable, settlement procestisuld be distrib&d directly to
individual class members.

(b) If the settlement involves individudistributions to class members and
funds remain after distributions (besausome class members could not be
identified or chose not to participatéhe settlement should presumptively
provide for further distributions to participating class members unless the
amounts involved are too smallrtwake individual distributions
economically viable or other specifieasons exist that would make such
further distributions impossible or unfair.

(c) If the court finds that individualistributions are not viable based upon
the criteria set forth in subsectiofa and (b), the settlement may utilize a
cy pres approach. The cowvhen feasible, shoulequire the parties to
identify a recipient whose interestsasonably approximate those being
pursued by the class. Hnd only if, no recipienvhose interest reasonably
approximate those beimirsued by the classrche identified after
thorough investigationma analysis, a court may approve a recipient that
does not reasonably approximate thergges being pursued by the class.
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Id. at 1063-62.

TheEighthCircuit agreed with the Fifth Circuthat “[b]ecause the settlement
funds are the propertyf the class, ay presdistribution to a third party of unclaimed
settlement funds is permissible only when mad feasible to make further distributions
to class members, egpt where an additional distribution would provide a windfall to
class members with liquidated-damages claimas were 100 percent satisfied by the
initial distribution.” Id. at 1064 (quoting(lier v. EIf Atochem N. Aminc., 658 F.3d
468, 473-82 (5th Cir. 2011)). The Eighth Cirauitted that a class shdbe notified of a
cy presproposal before ay presrecipient is chosen, anlde Court emphasized that
“when a district court concludes thatyapresdistribution is appropriate . . . such a
distribution must be for the next best usefor indirect class benefit,” and “for uses
consistent with the nature of the undettyiaction and with the judicial functionld. at
1067;see also Caligiuri855 F.3d at 866-61n re Airline Ticket Comm’n Antitrust Litig
307 F.3d 679, 682-84 (8thiICR002) (holding that “the unclaimed funds should be
distributed for a purpose as near as possibkhe legitimate objectives underlying the
lawsuit, the interests of da members, and the interestshafse similarly situated”).
The Eighth Circuit directethat district courts “carefly weigh all considerations,
including the geographic scope of thedarlying litigation,and make a thorough
investigation to determine whether a pent can be found that most closely
approximates the interests of the cladsl” (citation omitted).

The Court is not unmindful of critisins that have been levied agamspres
awards in the class action conte®ee Marek v. Lan®71 U.S. 1003134 S. Ct. 8, 9
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(2013) (Roberts, J., notirtfpat there existflindamental concerns surrounding the use
of [cy preg remedies in class action litigation, inding when, if ever, such relief should
be considered; how to assess its fair@ssa general matter; whether new entities may
be established as part of such reliefjot, how existing entitietheuld be selected; what
the respective roles of the juelgnd parties are in shapingyapresremedy; how closely
the goals of any enlisted organization mustegpond to the interests of the class; and
so on”); Martin H. RedisiCy Pres Relief and the Pathologies of the Modern Class
Action: A Normative and Empirical AnalysB2 Fla. L. Rev. 617 (July 2010).

Nonetheless, the Court findsch an award to b@propriate here for several
reasons. First, the identification and dimtition process was fa@nd reasonable. The
Claims Administrator made proper and edi®e efforts to notif potential claimants,
resulting in a high claims rate of 13%. Td¢laims process was favorable to claimants,
as they could submit claims easily on linad no proof of purchase was required.
Rather than a nominal or nonexistent retwrclaimants — the source of much of the
criticism ofcy presawards — claimants are receivivbat the parties have reasonably
characterized as at least 100% of their dggr@mounts. In addition, the class action
resulted in a further benefit to the claas,Monsanto changed pisoduct labelling.

With regard to the secorfl| factor, while a further distribution to claimants is
mechanically feasible, the Gd concludes that an additional distribution to class
members who filed valid claims would proeid windfall to them, as they are already
getting the full amount of their out-of-pock#dmages by the proposed distribution.

And requiring that a windfall be distributéol class members in consumer cases like
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this, where class members are not requirqua@eide any proof opurchase, would only
serve to encourage fraudulent claims. c@iirse, the alternative of structuring the
settlement in a manner that provides a revertd the Defendant is even less attractive;
here the large settlement fund negotiated bynEtts serves to deter like conduct in the
future, which confers an indirect but significant benefiti class members.

Lastly, the class was notified of a potentialpresdistribution,although not of
the actual amount, in the notice sent by@tems Administrator; and was notified of
the recipients suggested by the partesthe settlement website. No class member
objected to the concept oty presaward or to the proposeecipients. In sum, the
Court concludes thatey presdistribution of approximatel$3.9 million is reasonable.

The Court further concludes that thesfitwo organizations suggested by the
parties agy presrecipients are well tailored to the nagwf this lawsuit. Furthermore,
they are nationwide organizations, as appréo@fiar a case that involves a nationwide
harm. See In re Airline TickeB8017 F.3d at 683-84. Numoeis courts have approved
cy presawards to the NCLC in nationwid®nsumer class actions claiming false
advertising. See, e.g., Miller v. Ghirardelli Chocolate Cdlo. 12-CV-04936-LB, 2015

WL 758094, at *8 (N.D. Cal. Feb. 20, 2015 he Better Business Bureau’s National

®  The court itMiller described the NCLC as follows:

The [NCLC] advocates on behalf obnsumers, providing legal services
and aid, and representing them on nmatt# interest before Congress and
state legislatures and by filing amicugels in courts. 112009, it published

“Consumer Protection in the State& 50-State Report on Unfair and
Deceptive Acts and Practices Statyteghich analyzed and summarized
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Advertising Division monitors national advertig in all media for good and services,
enforcing high standards ofith and accuracy, and acceptsnplaints from consumers.

However, as laudable as Gateway Greeammd) Kids Gardening appear to be, the
former serves to benefit only St. Louis desgits, and neither charitable organization can
fairly be characterized as the “next best’'Useaddresses the harm alleged, namely, the
misleading of consumers.

Accordingly, the Court will ordethat 50% of the funds available foy pres
distribution be paid to the National Camser Law Center, and 50% paid to Better
Business Bureau’s National Advertising Division.

Notice of Disallowed Claims

The Court does have some concern wapect to the notification process for
disallowed claims. At the hearing, the Claims Administrator confirmed that consistent
with its normal practices, no notice has bpesvided to those claimants whose claims
were disallowed. Rather, the Claims Admstrator intended to posn the website that
claims checks had been dibtrted, advise that the claimn§those who had not received
a check had likely been disallowed, and jevinformation for sah individuals to

make further inquiry of the Claims Administioa. Although the Court, in general, does

the unfair-and-deceptive-acts-and-pgiees (UDAP) laws that protect
consumers in each state and the District of Columbia, spotlighted
limitations in these laws and in th@&nforcement, and made proposals for
reform. It also provides help to lisdjon counsel representing persons with
incomes below 200% of the federpbverty line in matters involving
consumer sales and services.

Miller, 2015 WL 758094, at * 8.
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not quarrel with granting the Claims Adnstriator sole discretion in accepting or
rejecting Claim Forms, here the Courtiéees that some further notice and an
opportunity to substantiatecéaim should be praded with respedi certain of the
disallowed claims. Of primary concern @ine non-electronic claims for more than 20
units that were disallowed in their entiretnd those class members whose claims were
impacted by the Claims Administrator'sausion of claims for over 18 bottles for

Super Concentrate 53.7 0z., over 16 bottlesStqper Concentrate 64 oz., and over 14
bottles for Super Concentrate 128 oz.

Specifically, the Claims Administratoriloe required to post on the website the
date on which distribution iseing made, advise theg¢rtain claims have been
disallowed, and provide a degation of the types of clais disallowed. This notice
should advise the class members of tha@sien to reduce the maximum number of units
per household with respect to the largarqurcts. Class members whose claims have
been disallowed for reasossch as submitting non-electroralaims for more than 20
units, or submitting claims for more tharetreduced number of units of the larger
concentrates, should be given at leasti&gs from the distribution date to submit
tangible proof of their purchasesjch as verifiable receipts.

At the hearing, Monsanto recognizeditth reserve could be established to cover
any previously disallowed claims thatght hereafter be allowed by the Claims
Administrator based on approgte proof of purchase. Therpas are directed to confer
with the Claims Administrator with respectan appropriate reserve amount, and within
fourteen (14) days of the date of thisd@r, advise the Court of the proposed reserve
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amount and proposed procedure and langtmgetify claimants how they could
substantiate disallowed claims. Once@ppsal by the partias approved by the

Court, the Court will dismisthe case and enter judgment.

CONCLUSION

Accordingly,

IT IS HEREBY ORDERED that plaintiff's Motionfor Final Approval of the
Class Action Settlement GRANTED, as provided hene. (ECF No. 42.)

IT IS FURTHER ORDERED that Plaintiff's Motion for Attorney Fees, Costs,
and Service Awards GRANTED in part, as provided herein. (ECF No. 43.)

IT IS FURTHER ORDERED that the parties and til@&daims Administrator shall
implement the Settlement Agreent in accordance with iterms and this Court’s
rulings herein.

Dated this 25th day of May, 2018.

AUDREYG. FLEISSIG .
UNITED STATES DISTRICT JUDGE
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