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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF MISSOURI
EASTERN DIVISION
PATRICK THOMAS ONEALL, )
)
Petitioner, )
)
V. ) Case No4:17-cv-01297AGF

)
DEAN MINOR, )
)
)

Respondent.

MEMORANDUM AND ORDER

This matter is before the Court on the pro se petition of Missougi gtesoner
Patrick Thomas O’Neafbr a writ of habeas corpus pursuant to 28 U.§.2254 On
October 20, 2011, Petitioner pled guilty to felony driving wimkexicated. He was
sentenced as an aggravated offender to 15 years in prison, but ptoduamlea
agreementieceived a suspended execution of sentence and-yei@rderm of probation.

On April 11, 2013following a hearing at which Petitioner appeaped se
Petitioner’s probation was revokeadd his 15year prison sentence executed duki$o
failure to complete an alternative court progrduat was a condition of his probation.

Petitioner filed this federal habeas petitmmMarch 31, 2017The Court
construes the petition as challenging both Petitioner’snlyidg conviction and his
probation revocation. For the reasons set forth below, the Court wyllnddreas relief.

BACKGROUND

On October 20, 2011, Petitioner pled guilty to felony driving wimtexicated.

Petitioner was represented by privately retained coulsgling the plea colloquy,
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Petitioner stated under oath that he was guilty o€tlmeent chargand of theprior
intoxicationrelated convictionglescribed in the chargiat he had enough time to talk
to his attorney about the case and had no complaint with thaig/agtorney handled the
case, that he understood the rights he was giving up by plegulityg and that thérial
court could impose any sentence within the range of punishyeemitted by law
including “up to fifteen years in the penitentiary.” Resp. Ex. E at 25.

Petitionerwas sentenced the same day as an aggravated offeridgrears in
prison but pursuant to his plea agreemdimé,sentencingourt suspended execution of
the sentence and placBdtitioneron probation for five years. A condition Bétitioner
probation was to complete an alternative court program known as @l ©etitioner
did not file a direct appeal.

State Probation Revocation Proceedings

In October 2012, while still on probatioRetitionerwas arrested for driving while
his license was suspended, which was a violation of the DWA'soequirementsAs a
result, in November 2012, he was terminated from DWI court.

The Statethen movedo revoke Petitioner’s probatidar failure to complete DWI
court Theprobationcourtinitially scheduled a hearing on the state’s motian
November 8, 2012, but@ontinued the hearinice at Petitioner’s requestp that
Petitioner could attempt to retain counsel. The hearing wiasatdly scheduled for
April 11, 2013.

At the outset of the April 11, 2013 hearing, Petitioner informed the prababurt

judgethat he had paid money to a private attorney but that the ejtogfused to
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represent himResp. Ex. O at 2Petitioneralso indicated that he had a potential witness
who could testify as to the circumstances surrounding the gringident for which
Petitioner was terminated from DWI court. Petitioner then apadgind stated that he
“wanted to be ready” for the hearingd. Thejudgedid notaddress Petitiones’
commentsand instead proceeded witie hearing.

At the hearing, th&tate presented the testimony of Petitioner’s probation officer
who testified as to Petitioner’s termination from DWI court. Petitiovees permitted to
and did cross examine tltate’s witness and testify dns ownbehalf all while
proceeding pro se. Through his cross examination and his ownaegtPetitioner
explained that he believed his termination from DWI court wéaiubecausé¢he only
reason he drove without a license izt the driver he wasraveling with experienced a
medical emergencgnd could not drive.

During his own testimonyRetitioner again explained that he had paid money to a
private attorney and that he would “like to at least have somesesypatior’ Id. at 12.
After the close of evidence, Petitioner repeated that he wolgkltti at least get some
type of legal representationld. at 14.

The judge responded that he was “going to take the matter agtedbnand that
he was finding that Petitioner violataccondition of his probation by being terminated
from DWI court. Id. The judge explained that he was the same judge that presieled o
Petitioner’s initial intake into DWI court, as well as Petitionerteni@ation fromthat
court. The judgstatal tha Petitioner was aware from his participation in DWI court that

driving a vehicle would be “immediate grounds for terminatimoin DWI court and that
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even if there were a medical emergency, Petitioner should haged 64l rather than
drive without a licenseld. at 14-16.

Thejudgethenrevoked Petitioner’s probation anddered thaPetitione’s 15
year sentence be executed.

State Post-Conviction Proceedings

On September 9, 2013, Petitioner filed a motion for postconvictigef. He
argued(1) thatthe probation court “was bejjad its jurisdiction to revoke [Petitioner’s]
probation without counsel,” Resp. Ex. E at @9,thathe received ineffective asasce
of counsel in connection with his guilty plea, gBdlthathis guilty plea was involuntary.

Themotioncourt appointed counsel for Petitioner, and counsel requestedsand
granted an extension of time in which to file an amended motioro&tcprviction
relief. Appointed counsel filed the amended motion on Jgn&2014, and raiseahly
Petitioner’'s second and thioteims that plea counsel was ineffective ahdt
Petitioner’s guilty plea was involuntaryThe amended motion did not incorpte
Petitioner’spro se claim regarding his probation revocation

The motion court held an evidentiary hearinguerch 5, 2015at which
Petitionerand Petitioner’s plea counsel testifiedn Septembe2l, 2015 the motion
court denied Petitioneramene&dmotion for postconviction relié, holding that
Petitioner’s claims were contradicted by his sworn admissionisglthe plea colloquy.
The motion court did not address Petitioner’s pro se motion.

On appeal from the denial of pasinviction relief, Petitioner, through appointed

counselasserted only one clairthat the motion court erred in failing to conduct an
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abandonment inquiry in order to determine whether appointeecpnosiction counsel
abandoned Petitioner by filing an untimely amended motion.

On October 25, 2016, the Missouri Court of Appeals affirmed th@moourt’s
judgment. In affirming the denial of pesbnviction relief, the appellate coumeld that
the amended motion was timely filed under state law and, therafbedyandonment
inquiry was necessaryl'he postconviction mandate was issued on December 23, 2016.

State Habeas Proceedings

On April 8, 2016 while his postonviction motion was still pending on appeal,
Petitioner, througlprivately retaineatounsel, filed a petition for a writ of habeas corpus
in state courtunder Missouri Supreme Court Rule 8hallenging his probation
revocation on four grounds

First, Petitioner argued that his probation was revoked in violation of his
constitutional right to counseln an affidavit attached to his state habeas petition,
Petitioner explained that he paid a private attorney to represest the probation
revocation hearing, and that the attorney was in fact in court orayhef the hearing and
spoke with the judge shortly before the hearing. Petitioneddiade the attornefter
speaking with the judgeeturned Petitioner’'s monetold Petitioner he could not
represent him, and left. Petitioner argued that, under these ciragesstand in light of

the nature of the hearing atitealleged probation violation, he was entitled to either the

1 The sole avenue to challenge a probation revocation in Missatriough a state
habeas petition under Missouri Supreme Court RuleSgk Davis v. Purket296 F.
Supp. 2d 1027, 1029 (E.D. Mo. 2003) (discussing Missouri law).

5



appointment of counsel onoretime to retain private counsel.

Second, Petitioner argued that tise processghts were violated when the
probationcourt failed to consider mitigating circumstances that |deetitioner’s
probation violation and failed to consider alternatives to irecaton.

Third, Petitioner argued thhe received ineffective assistance of counsel when
private attorney he retained to represent him at the hearing@iethhim.Finally,
Petitioner argued thatate law required the probation caiarairticulate the grounds for
denyingPetitioner’'srequest for counsandthatthe court failed to do so

On September 1,2016, the state habeas court denied the petitanst, citing
Gagnon v. Scarpelldll U.S. 778, 790 (1973he court held that the right to counsel in
probation revocation hearings is discretionary and was not redquéred Thestate
habeasourt reasoned th#ttere was a single, undisputed violation that was not complex
andthatPetitioner was able to effectively present his mitigating exddehrough cross
examination of th&tate’s witness and through his own testimoiiye court also noted
that the hearing was twice continued to give Petitioner timedorebunseand that
further continuances were not required by due process.

Next, thestate habeasourt held that the recombntradicted Petitioner’s claims
regarding his opportunity to present mitigating evidence, ligaptobation court in fact
heard and considered the mitigating evidence, and that irofighé charges and
Petitioner’s history as a repeat offender, the probation court dabuse its discretion in
revoking Petitioner’s probatioand ordering incarceration

Third, the state habeas court held that Petitioner did not preuftieient proof
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that an attorneglient relationship was formed with the attorney who allegedly
abandoned him because there was no evidiatPetitioner received legal advice from
the attorney or that the attorney intended to provide Petitiwitie legal advice.

Finally, the state habeas court held that Missouri law did noirestiieprobation
court to state the reasons for denying Petitioner’s refuesbunsel because Petitioner
did not clearly request the appointment of counsel and, in amy, &&gtitioner was
admittedly not indigent and was therefore not entitled to theiapnent of counsel.

Petitioner alsgetitioned theMissouri Court of Appalsfor a writ of habeas
corpuson December 16, 201@/ich that court summarily denied on December 19,
2016. Adhe petitionedhe Missouri Supreme Coudr a writon May 12, 201,/which
was summarily denied on June 27, 2(A7.

Federal Habeas Petition

Petitioner filed the instant petition for federal habeas relief orciMal, 2017
which is the datéhathe placed it in the prison mailing system. Petitioner titisditst
groundfor relief: “unlawful guilty plea; and ineffective assistanéeaunsel; lack of
jurisdiction over subject matter / lack of standing,” and referred &itanhed affidavit
for supporting factsECF No. 1 at 5.In the spaces provided for listing his second, third,
and fourth grounds, Petitioner simply wrote: “See attachedenbétfidavit non

exhausted?1d. at 610. In the affidavit attached to his petition, Petitioner did not

2 Thedenial ofstatehabeaspetition is not appealablender Missouri law; instead, if
the petitioner believes a writ should have issued, the remedyilis donew petition in a
higher state courtSee Davis296 F. Supp. 2dt 1030 (discussing Missouri law)l'here
IS no time limit for filing state habeas petitions under Rulelél1.
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describe the factual bases for his federal habeas claims, batdwteat he was merely
seeking to preserve his rights by filing fesleral habeas petition while he attempted to
exhaust his claims in state coéirBeeECF No. 11.

On August 17, 2017, this Court issued an Order to Show Causevhyg to
Petitioner’s federal habeas petition should not be dismasedtimely.ECF No.4. The
Court explained that, under 28 U.S.C. § 2244(d), a petitioner leagean from the date
thathis judgment of conviction becomes final within which to file atjps for writ of
habeas corpyshat if no direct appeal is taken, as here, a Missmnviction becomes
final ten days after the judgment is enteieMo. R. Civ. P. § 81.04(apnd that,n
Missouri, a suspended execution of sentence is a final judgseefidwards v.
Missouri,215 S.W.3d 292, 295 (Mo. Ct. App. 2007Mhe Court noted thd&etitioner’'s
judgment became final on October 30, 2011, ten days after he jliydagd received a
suspendeéxecution of sentencandthat8 2244(d)’s limitations period expired one year
later,on October 30, 2012 hus, it appearethat the petition wasme-barred.

On September 20, 2017, Petitioner responded to the CQudés to Show Cause
andrequested that equitable tolling apply and that he be pernutaend his federal

habeagpetition with new claims that he recently exhausted in statd.c As best the

8 The affidavit is lengthy and contains numerous references to areléagal
doctrines ando frivolous argumert that the Court has disregaddacluding that
Petitioner is a “Private Natural Man of Flesh and blood” whosolwg “allegiance [sic]
and fealty as a Subject of the Kingdom of Heaven, under its KingstCéind NOt to
ANY government, state or federal . . .See generallfECF No.1-1; see alsdJnited
Statess. Schmitt 784 F.2d 880, 882 (8th Cir. 1986) (deeming “entirely frivolous”
appellants’ argument that the court lacked personal jurisdiotrer them because they
were “Natural Freemen” and not a “juristic identity”).
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Court can discerfrom Petitioner’s response (ECF No, Btitionersought to assert the
following claims:(1) thathe was improperly denied counsel at his probation reiocat
hearing (2) thathe was denied due process when his probation was re\@iedathis
probation was revoked in breach of his plea agreement becawse aongfully
terminated from DWI court; an@) thathe was unawarthat by pleading guilty he risked
serving a sentence of 15 years if he violated the terms of his probafieeECF No. 9.

Responderiiled aresponse to the habeas petition on April 4, 2018. Init,
Respondendirgues that the federal habeas petitidime-barred and that Petitioner’s
new claims challenging his probation revocation do noteddack to the original petition
for statuteof-limitations purposesRespondenfurther argues that each Bétitioner’s

claims iswithout merit?

4 Petiioner’s response does not refer to the other claims raised in kish\atsas
petition, that his counsel abandoned him at the probatiocagea hearing or that the
probation court erred in failing to state the reasons for denyingdPetis requestor
counsel.

5 In July 2018, afteRespondenfiled hisresponse to the instant habeas petition,
Petitioner was again released on parole. Upon review of the Migsepartment of
Corrections Offender Search website, of which this Court takes judatiae, Petitioner
remains on parole as the of the datéhaf Memorandum & OrderSee
https://web.mo.gov/doc/offSearchWeb/offenderinfoAction.étmwever, because the
original five-year term of probation was set to expire in 28048 beause the Court is
uncertain when the current term of probation will end, the probati@taionmay have
continuing consequence3$he Court will therefore assume, without deciding, that the
habeas petition is not moogee, e.gUnited States v. Rhon&47 F.3d 777, 779 n.2 (8th
Cir. 2011) (“[B]ecause Rhone’s original term of supervised releaséoneagire in
January 2012, and the new term imposed after revocation will datreh January 2013,
the revocation has continuing consequences, and geakig not moot.”).



https://web.mo.gov/doc/offSearchWeb/offenderInfoAction.do

OnNovember 21, 2018, Petitioner filed a lengttgverse® SeeECF No. 31. To
the extent that Petitioner raises any new claims in his travees€aurt has not
considered themSeeSchleeper v. Groos&6 F.3d 735, 737 (8th Cir. 199olding that
federal habeas courts need not consider arguments first raised iy brrefl

DISCUSSION

L egal Standard

Federal habeas relief is available to a state prisoner “only ayrdbhed that he is
in custody in violation of the Constitution or laws or treatiethe United States.” 28
U.S.C. 8§82254(a). Where a claim has been adjudicated on the merits costd, the
Antiterrorism and Effective Death Penalty Act of 1996 (“AEDPA”) pdes that habeas
relief cannot be granted unless the state court’s adjudication:

1) resulted in a decision that was contrary to, or involved an unrdasona

application of, clearly established Federal law, as determindteby t
Supreme Court of the United States; or

2) resulted in a decision that was based on an unredesaetkrmination
of the facts in light of the evidence presented in the State court
proceeding.

28 U.S.C. § 2254(d).

Claims Challenging Underlying Plea and Conviction

To the extenthatPetitioner asserts any claim challenging his underlguntyy

plea andconviction,that claim is barred by the statute of limitations, for the reassins s

6 For example, the traverse repeated Petitioner's argument thaRIEXTT.
O’NEALL, the named ‘Petitioner’ is an artificial entity and nateal flesh and blood
man.” See generalfeCF No. 31.
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forth in the Court’s prior Memorandum and Order to Show CaS8seECF No. 4.
Specifically, Petitioner’s judgment became final on Oct@®22011. SeeEdwards, 215
S.W.3d a295 (holding that a suspended execution of sentence is a filgah@nt); Mo.
R. Civ. P. 8 81.04(a)ytatingthat if no direct appeal is taken, a Missouri conviction
becomes final ten days after the judgment is enterBa@refore 8 2244(d)’s limitations
period expired on October 30, 2012, and Petitioner did not takstatieycourt action to
toll the limitations period before it expire&eeGarrett v. Dormire No. 4:10CV1861
CDP, 2011 WL 4445839, at *4 (E.D. Mo. Sept. 26, 2QtAkhough a pending state
postconviction motion tolls the running of the statute of limdas, Garrett did not file a
motion for postconviction relief until after his probation had been revokedthed
suspended sentence was executed[, which was] was more than fols after [] the
time limits unde28 U.S.C. § 2244ad expired.”).

Moreover,the claim contained in Petitioner’s original federal habeadqefdils
for the separate reason that iceclusory. Petitioner simply offered no explaoatof
the factual basis supportimgs claim. Rather, Petitioner relied a single sentence stating:
“The State Court Judgment is VOID; unlawful guilty plea; and ingiffe assistance of
counsel; lack of jurisdictioover subject matter / lack of standing.” ECF No. 1 at 5.
Such conclusory allegations are simply insufficient to warfiesigral habeas relieGee,

e.g, Bryson v. United State268 F.3d 560, 562 (8th Cir. 2001).
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To the extent that Petitioner asserted a new claim in his resfmotiseCourt’s
Order to Show Caugéhat his plea was rendered involuntary or the result of ineffective
assistance of counsel because hewmasvarehat by pleading guilty he risked serving a
15-year sentence he violated the terms of his probatjdhat claim, too, is barred by the
statute of limitations for the reasons discussed above.

Further the claim is procedurally defaulted. Under the doctrine of prockedura
default, a federal habeas court is barred from considering the merittaghanot fairly
presented to the state courts, absent a showing by therptitibcause for the default
and prejudice resulting therefrom, or that he is actually innocestt,that a miscarriage
of justice would result by failing to consider the claifg.g., Murphy v. King652 F.3d
845, 84849 (8th Cir. 2011).

Petitioner raised claims of ineffective assistance of plea eband
involuntariness of guilty plea in his amended motion forjoostiction relief, but he
failed to pursue the clason appeal. The Court’s review of such a claim is therefore
barred® Petitioner has also failed to show that a miscarriage of justlbeesilt if his

defaulted claim is not considered.

! The Court notes that, although Petitioner sought leave to amepeétition, he
was not granted such leave and ndgamnally amended his petition. But because the
Court did not rule on the request for leave to amend, the Court heidex@a the claim
as if the petition were so amended.

8 Petitioner has not asserted that pastviction appellate counsel was ineffective
for failing to preserve the claims, and in any event, ineffectivetassie of post
conviction appellate counsel has not been recognized as toaescuse sugbrocedural
default. See Arnold v. Dormirgs75 F.3d 1082, 1087 (8th Cir. 2012).
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Claims Challenging Probation Revocation

Regarding Petitioner’s challenges to his probation revocasatated in his
response to the Court’s Order to Show Cguesach fails because the state court
reasonably rejected it or because it is unexhausted and is a@evithiout merit?

1. Right to Counsel

The Supreme Court has held that “the presence and parbadtcounsel will
probably be both undesirable and constitutionally unnacgss mos{probation]
revocation hearings.Gagnon v. Scarpell411 U.S. 778, 790 (197.30nly in certain
cases does “fundamental fairness” require the appointment mg&dor probationers.
Id. Thus, the “decision as to the need for counsel must be made sela/aase basis
in the exercise of a sound discretion by the state authority charthecesponsibility for
administering the probation and parole systeid.”

In holding that counsel was not required here, the state habetsaroectly

noted that there is no precise set of guidelines for determining edugrsel is necessary.

9 The Court notes again that, although Petitioner sought learagad his petition
to add such claims, he was never granted such leave and nexadly achended his
petition. Nevertheles®espondenthas responded theseclaims,andthe Courthas
considered theras if the petition were so amended

10 Because the Court finds that the claims are without merit, it meeaddress
Respondent’'snore complicated argument regarding the timeliness of thasesctee
Davis 296 F. Supp. 2dt1030 foting that the statutef-limitations analysis for federal
habeas claims challenging probation revocation in Missowribeacomplicated because
the federalimitations period is tolled during the state’s review of suelints, and
becausdMissouri requires that such claims be presented in state haltidasgevhich
are not appealable but must be filed separately in each higheanduvhich are not
subject to any time limit).
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See id.The state habeas court also expressly considered all of the fgjgested by
Gagnonincluding thatthere was a single, undisputed probation violation, thatdke
was not complex, and that Petitioner was able to effectivelymrbsemitigating
evidence through cross examination of 8tege’s witness anthroughhis own
testimony See idat 787791 (discussing these factors and also noting that mitggatin
evidence in the form of the probationer’s excuse for violating theapion condition “is
oftennot susceptible of proof or is so simple as not to require either igash or
expositon by counsé). The decision was not an unreasonable application of therlaw
the facts
2. Due Process
Due process requirés this context requires
(a) written notice of the claimed violations of (probatiom) garole;
(b) disclosure to the (probationer or) parolee of evidence against(¢im;
opportunity to be heard in person and to present wissesmsd documentary
evidence; (d) the right to confront and cresamine adverse witnesses
(unless the hearing officer specifically finds good cause for noiviald
confrontation); (e) a ‘neutral and detached’ hearing body such abteotral
parole board, members of which need not be judicial officers or layarets
() a written statement by the factfinders as to the evidence relied on and
reasons forevoking (probation or) parole.
Id. at786 The probationer is also entitled to an opportunity to showhthdid not
violate the conditions of his probation, thia¢rewasajustifiable excusegor any
violation, or thatrevocationis notthe appropriatedisposition. Black v. Romanat71
U.S. 606, 64 (1985) However, “nothing . .requires a sentencing court to state

explicitly why it rejected alternatives to incarceration,” whewoking probation.id.

Petiioner alleges a variety of due process violations. First, Petitaleges that
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he was not given proper notice of the revocation hea@sgECF No. 9 at 3. This
claim is unexhausted having never been presented to teestats, but in any eveist
without merit. See28 U.S.C. § 2254(b)(2) (permitting the denial of an unexhausted
habeas claim on the merits). The state court docket sheet, &f thiscCourt takes
judicial notice, demonstrates that Petitioner appeared inmpersthree occasisrio ask
for continuances of his revocation hearing, and Petitioner irafgtared at the April 11,
2013 hearing, suggesting that he had notice of the he&@meResp. Ex. E at-g.
Petitioner has simply presented no evidence taanérary.

Next, Petitioner alleges that he was denied his right to presegatmg evidence.
ECF No. 9 at 4. Petitioner asserted this claim in his state habiaanp and the state
court reasonably held that the record contradicted Petitionsestias. Petitioner was
given the opportunity to present mitigating evidence througylsressexamination of the
State’s witness anthroughhis own testimony Theprobation courtonsidered and
rejected Petitioner’s mitigating evidence, stating its nea$or doing so Petitioner’'s
disagreement with the probation court’s reasoning does not wéedamnal habeas relief.
See Black471 U.Sat613(“[T] he fairness guaranteed by due process does not require a
reviewing court to seconguess the factfinates discretionary decision as to the
appropriate sanctiot).

Finally, Petitioner alleges that the probation court was biasgus claim, too, is
unexhausted, but in any event, Petitioner provides no sumpdinefbare assertion. The

Court thus rejes it as conclusory.
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3. Breach of Plea Agreement

In his final claim, Petitioner asserts that tis¢ate breached the plea, along with
the judge when they refused to allow Petitioner representaitbtogpresent evidence at
the hearing, that would haexculpated wrong doing. . .” ECF No. 9 at 7. This claim,
too, is unexhausted, having never been presented to the std#e and also meritless for
the reasons stated above. The record undisputedly demonstaatestitioner pleaded
guilty in exchange for probation, that a condition of his probatias to complete DWI
court, and that he violated that conditidnThe source of any righto counsel or to
present mitigating evidence in connection with the probatiolation in this case is the
U.S. Constitution, not the plea agreement, and those rights werolatéd.

CONCLUSION

The Court concludes that Petitioner is not entitled to federa@asatelief. The
Court does not believe that reasonable jurists might find the’'€agsessment die
procedural or substantive issues presented in this case delmataloong, for purposes
of issuing &Certificate of Appealability under 28 U.S.C. § 2254(d)(3ke Buck v.
Davis, 137 S. Ct. 759, 77(2017)(standard for issuing a Certificate of Apfzdality)
(citing Miller—El v. Cockrel) 537 U.S. 322, 336 (2003)).

Accordingly,

IT ISHEREBY ORDERED that the petition oPatrick Thomas O’Neatfbr a

writ of habeas corpus relief BENIED.

11 As noted above, any claim regarding the validity of Petitionariygplea orthe
effectiveness of plea counseluntimely anchas beeiprocedurally defaulted.
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IT ISFURTHER ORDERED that a certificate of appealability shall not be
issued.
A separate Judgment shall accompany this Memorandum and Order.
(Lnrtoeey 7ot ———————
AUDREY G. FLEISSIG ™
UNITED STATES DISTRICT JUDGE

Dated thisl4thday of September2@0.
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