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UNITED STATESDISTRICT COURT
EASTERN DISTRICT OF MISSOURI
EASTERN DIVISION
EXPRESS SCRIPTS, INC,, )
)
Plaintiff, )
)
V. ) CASE NQ 17CV0142HEA

SAMUEL J. LAVIN, et al.,

e — o —

Defendants.

OPINION, MEMORANDUM AND ORDER

This matter is before the Court on thetion of Plaintiff Express Scripts,
Inc. (“ESI”) for a temporary restraining order (ECF Doc. No. 5). A hearing on
ESI's motion was held on May 2017, at which counsel for ESI and Defendants
Samuel J. Lavin and Oce®rug, Inc. d/b/&MDR Pharmaceutical Care (“MDR”)
appeared. For the following reasons, the motion wiljiaated.

BACKGROUND

The facts summarized herein are set forth in ESI's Verified Complaint (ECF
Doc. No. 1) ESl is a corporation engaged in thesiness of providing integrated
pharmacy benefnanagement services including specialty pharmacy servides. (
a 1 8). As pertinent here, ESI, through its Freedom Fertility business unit (which it
acquired in 2005), provides specigityarmacy serviceer infertility clinics and

their patients.I@. at 19 912). Like ESI, MDRnationally dispenses specialty
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infertility medications to infertility clinics and their patients acrtiss country. Id.
at § 17).

Lavin began working for Freedom Fertility on August 3, 200d..4t 20).

On April 1, 2009, Lavin was promoted to the position of Dire&ales, which he
referred to adlational Sales Director, in the Freedom Fertility unit of ESL. &t

21). As National SaleBirector, Lavin’s primary function as to drive the dato-

day business results through oversigidl management within existing client
business, strategic initiatives and other key custorkiersvas the leader of the
critical charge to ensure the understanding and execution cbtgany sales and
marketing plans through front line management including 12 acooamagers

that he directly supervised, implementing regional strategies, account business
plans,responding to market changes, and establishing goals and tactics at the team
and indvidual contributor levels. He was responsible for leadingsfiiects of

sales execution ardkvelopment process for account and product penetration, and
other sales achievements afrasssegment sales team.

By virtue of his role as National Sales Director, Lavin personally called
upon andnteracted with actual and potential ESI customers in performing his job.
(Id. at  24). H&knows the identities of ESI's customers along with customer
feedback and opinions (positive amehative) with respect to ESI’s products and

services, as well as those customers’ contrstdry and statusld. at I 26). As



National Sales Director, Lavin was privy to weekly, montaigl annual volume
reports, strategic planning reports, and participated in pricing committee
corference calls where strategy was discusddda( § 27) Lavin’s 15+ years of
experience wh ESI, the last eight years of which as National Sales Director, have
provided him uniquepportunities to build relationships with key decision makers
on behalfof ESI's customers anabtential customers. Due to those relationships,
Lavin now has not only the ability to divehose clients from ESI to MDR, but he
must do so in order to perform his job for MDRI. @t 135).

In consideration of his employment ati@ benefits and opportunities
provided by EShnd in order for ESI to protect its confidential information and
trade secrets, on February2D14, Lavin electronically accepted a Nondisclosure,
Nonsolicitation and Noncompetitiohgreement (the “Agreemeit (1d. at § 36;

ECF Doc. No. 13). While Lavin now contends that he did not sign the Agreement,
this Court findspased on the evidence presented and arguments of counsel, that
Lavin did, in fact, electronicallgign and accept the Agreement.

On April 11, 2017, Lavin notified his supervisor, Todd Gritton (Sr. Director
Sales), thaLavin had received a job offer from MDR, that Lavin was inclined to
accept the job offer, arttiat he requested ESI to provide him assurances that it
would not enforce the regctive covenants contained in his Agreement. Mr.

Gritton told Lavin that he appreciated that Lamotified him. (d. at § 40).



Because he was familiar with MDR and understood that it is a dimeqgbetitor of
ESI in the specialty pharmacy business of infertility medication, Mr. Gritton told
him that he would need a job description for the offered position, which would
then be sharedith ESI’'s human resources and legal department. Mr. Gritton
further advised Lavin that, siné4DR was a direct competitaf ESI in the
specialty pharmacy business for infertiliyedication, it was unlikely that ESI’s
human resources and legal department would conseavio working for MDR
due to Lavin’s obligations under the Agreemeld. &t 1 41).

In response, Lavirotd Mr. Gritton on April 11 that MDR was aware of the
Agreementand, as a result, had prepared a job description for Lavin’s position at
MDR, entitled Executiv®irector of Customer Successd.(at § 42; ECF Doc. No.
1-4). Furthermore, Lavin told MGritton that MDR prepared the Executive
Director of Customer Success job description to He@ad, vague and general as
possible in order to circumvent any issues with respect to Lasitigations
under the Agreementld, at 1 43). In subsequent discussions between Lavin and
Mr. Gritton, on April 14, Mr. Gritton informed Lavin that ESI would not release
him from hisnon-compete restrictive covenant obligations contained in his
Agreement and would not approlis request to accept employment with MDR as

its Executive Director of Customer Succedd. &t 1 44).



While ESI rejected Lavin’s request to accept employment with MDR, Mr.
Gritton offeredto work with Lavin to develop an exit strategy. For example, Mr.
Gritton proposed that Lavicould work for a norcompeting business, such as the
genetic testing business, pharmaceuticahufacturing business, or some other
business in the fertility field that was not in the specialtgrmacy services
business, until the temporal limitations of his Agreement expMedGrittonalso
offered to write a letter of recommendation for Lavid. at 7 45). Lavin rejected
Mr. Gritton’s proposals.l{. at  46).

On April 19, 2017, ESI formally notified Lavin that it believed that his role
atMDR would be in direcviolation of the Agreement between Lavin and ESI
informed Lavin that he should not accept the position at MRRaf  47).0n
April 24, 2017, Lavin sent an email at approximately 10:00 p.m. informing ESI
that he hadesigned in order to accept thesition with MDR. (d. at § 48; ECF
Doc. No. 16).

ESI's Verified Complaintontendghat Lavin’s actions constitute a breach
of contract, andhat by hiring Lavin, MDRortuouslyinterfered with a contractual
relationship. In addition, EQisserts causes of action for violation of the Defend
Trade Secrets Act, the Missouri Unifofimade Secrets Act, and civil conspiracy.

In its motion for a TRO, ESI asks the Court to temporarily enjoin MDR

from employingLavin or using any confidential information derived from Lavin,



pending a preliminarnnjunction hearing. ESI asks that Lavin be similarly enjoined
from working for or disclosingrade secrets or confidential information to MDR.
Finally, ESI asks the Court to order expeditieztovery in this matter and set a
hearing in this matter on ESI’s motion for a preliminiajynction’

In response, Lavin contends he did not sign the AgreemBefendants
also note thatavin subsequently signed an agreement with MDR, dated May 4,
2017, which purports trestrict Lavin from using or disclosing any of ESI’s

confidential information and trade secrets.

' Despite prior requests by ESI, Lavin failed to return his company owned and
issued cellphone and tabletitil May 16, 2017 Lavin has refusetb provide his
password for the devices which precludes ESI from acceasthgnspecting the
devices.

>The Agreement provides that any litigation arising under or relating to it shall be
subject to thgurisdiction and venue in a Missouri cosituated in the County of

St. Louis, or in this Court. (ECF DoNo. 1-3, Exhibit 1 at §12). The clause further
provides that Lavin waived the right to contestjtivesdiction and venue of those
courts. (d.). Defendants filed motions to dismiss, contegdinat thiSCourt lacked
personal jurisdiction over them based on their assertion that Lavin did not sign the
Agreement. As such, Defendants argued, the clause was not applicable. At the
TRO hearing, the Coulteard argument from counsel on these motatsdenied
them for the reasons stated on the record.dwet further notes that “Forum
selection clauses apeima facie valid and are enforced unless they angist or
unreasonable or invalid for reasons such as fraud or overreaddimgti’ Elec.

Co. v. Energy Ins. Mut., Ltd., 689 F.3d 968, 973 (8th Cir. 2012) (quotidB.
Restaurants, Inc. v. CKE Restaurants, Inc., 183 F.3d 750, 752 (8th Cir. 1999)).
Moreover, “parties to a contract may agree in advance to stipetrsonal

jurisdiction in a givercourt by means of a forum selection clause because personal
jurisdiction is an individual right capable of being waivedfielan Sec. Co., Inc.

v. Allen, 26 S.W.3b92 (Mo. App. 2000). Thus, the clause is enforceable and
jurisdiction and venue are properthis Court.



According to Defendants, this is a sufficient and-kesdrictive means of
preventing anyrreparable harm. Defendants also contend that the customer
informaton and price lists angublicly available and, therefore, not protectable
interests. Finlgy, Defendants assert that ESidoffered mere conjecture regarding
the purported misappropriation of trade secrets.
DISCUSSION

In determining whether to issue a TRO, the Court must consider the
following four factors: (1) the threat of irreparable harm to the movants; (2) the
balance between this harm ahe injury that granting the injunction will inflict on
other parties litigant; (3) the probability thrmbvarts will succeed on the merits;
and (4) the public interedbataphase Sys., Inc. v. CL Sys,, Inc., 640 F.2d 109, 113
(8th Cir. 1981) (en banc3ee also Home Instead, Inc. v. Florance, 721F.3d 494,
497 (8th Cir. 2013). The party requesting injunctive relief bears the “complete
burden” of proving that an injunction should be gran@aco Corp. v. Coniston
Partners, 811F.2d 414, 418 (8th Cir. 1987).
Likelihood of Successon the Merits

The Court is satisfied that ESI is likely to succeed on the mergsvafral of
its claims,including its request for enforcement of the Agreement, as well as its
request for injunctive religh order to protect the disclosure of its confidential

information and trade secrets.



Under Missouri law, noitompete covenants agaforced if they are
reasonable unddine circumstances and their enforcement serves legitimate
protectable interestdlayer Hoffman McCann, P.C. v. Barton, 614 F.3d 893, 908
(8th Cir. 2010). Defendants contend thatAlgegeement is overly broad and,
therdore, unenforceable because it restricts Lavin's employogombrtunities for
one year in both the United States and Canada. The Court finds tAgtré&senent
at issue is a narrowdtailored effort by ESI to keep its information secret and
retaincompetitve advantage, and it is more than adequately limited in scope.

With respect to scope, the Agreement is reasonable under the circumstances
becausé.avin was a high level and highly compensated executive of the Freedom
Fertility business unithe last eighyears of which he served as National Sales
Director at ESI. His noncompetitiamovenant limits his employment with MDR
for only one year, which is reasonable as a mattEvaf\Whelan Security Co. v.
Kennebrew, 379 S.W.3d 835, 8467 (Mo. banc 2012)(“Qusiderable precedent in
Missouri supports the reasonableness of ay®ar noacompeteagreement. . .”);
Panera, LLC v. Nettles, No. 16¢v-1181-JAR, 2016 U.S. Dist. LEXIS 101473,

*6 (Aug. 3, 2016) (“the norwompetition agreement at issue limits [defenddnt’
employment foonly one year, which is reasonable”). Indeed, Missouri courts have
held that norcompeteagreements with a restrictive time period much longer than

a oneyear restriction are reasonableee, e.g., Whelan, 379 S.W.3d at 8487,



Alltype Fire Prot. Co. v. Mayfield, 88 S.W.3d 120, 12@Vio. App. 2002) (finding a
two-year limitation on employment reasonabf@hurch Mut. Ins. Co. v. Sands,
2014 U.S. Dist. LEXIS 93303, at *9 (W.D. Mo. July 9, 2014) (holding a tjece
nornrcompete agreemert enforceable).

Courts applying Missouri law also readily enforce geographical limitations
that spamationwide.See, e.g., Sgma Chemical Co. v. Harris, 586 F. Supp. 704,
710 (E.D. Mo. 1984)(enforcing twgear, worldwide limitation)Superior Gearbox
Co. v. Edwards, 869 S.W.2d 239Mo. App. 1993) (enforcing a nationwide ron
compete for five years). Here, as National SBliesctor at ESI, Lavin personally
managed or had direct oversight of ESI accounts acrosstmery. He directly
supervised twelve direct reports who handled sales in assigned ragioss the
country?

Enforcing the Agreement also serves legitimate protectable interests of ESI.

An employer has a legitimate protectable interest in its confidential and trade

*3 The Agreement also provides that if any of its restrictions are found by any
court of competenjurisdiction to be unenforceable because it extends for too long
a period of time or over too great a ramf@ctivities or in too broad aeggraphic
area, it shall be interpreted to extend only to cover the maxipauiod of time,
range of activities, or geographic area as to make such restriegisonable as a
matter oflaw and enforceable, as modified. (ECF Doc. N8.dt § 9). Missouri
courts have the right to modind enforce unreasonable restrictions to the extent
they are reasonablennebrew, 379 S.W.3d at 84@when the provisions of a
noncompete clause impose a restraint that is unreasonably broad, amoelitge
can still gve effect to its purpose by refusing to give effect to the unreasonable
terms or modifyinghe terms of the contract to be reasonable”).



secret informatiorincluding customer lists), its customer relationships, and the
goodwill that developed whileavin worked for ESIWhelan Security Co. v.
Kennebrew, 379 S.W.3d 835 (Mo. 2012). Tivissouri Supreme Court has
recognized the employer’s legitimate interest in custaoetactgo “protect
against ‘the influence an employee acquires over his employer’s customers through
personal contact.’Kennebrew, 379 S.W.3d at 842)Qoting Healthcare Servs. of
the Ozarks, Inc. v. Copeland, 198 S.W.3d 604, 611 (Mo. 2006)). As sucistomer
non-solicitationprovisions in relation to customers whom the employee dealt with,
such as the provision in tigreement, is reasonable to protect the employer’s
interests and, as such, enforcealdeelan, 379 S.W.3d at 8445. For example, in
Mid-Sates Paint & Chemical Co. v. Herr, 746 S.W.2d613, 618 (Mo. App. 1988),
the court affirmed the lower court’s holding that access to cust@stsipricing
information, and formula books warranted enforcement of a restrictive covenant
for period of thiee years.

Likewise, inCape Mobile Home Mart, Inc. v. Mobley, 780 S.W.2d 116, 117
19 (Mo.App. 1989), the court affirmed the lower court’s finding that a restrictive
covenant wagnforceable where an employee possessed access to monthly and
yearto-date sles and profistatistics, quarterly business and sales reports, a
companywide operations and procedures mdrsiglg employer policies and

procedures, as well as customer lists. The court also noted tleamphayer

10



advised employee that he would haoeess to a great deal of confidential
informationthat he could not share.

Here, Lavin’s continued access to and use of ESI’s confidential information
and tradesecrets was robust, aras set forth abovehe was privy to ESI's most
detailed confidendl information and tradsecrets regarding its customer
relationships and goodwill, customantracts, and business strategies moving
forward. “An express agreement not to compete begagnforced as to employees
having substantial customer contacts. fos necessary to shawat there is a
secret customer listEmerson Elec. Co. v. Rogers, 418 F.3d 841, 845 (8th Cir.
2005) Quoting Osage Glass, Inc. v. Donovan, 693 S.W.2d 71, 75 (Mo. 1985)).

Moreover, ESI makes concerted efforts to keep the develophtdrdse
systems ang@rocesses confidential by limiting access to these materials to high
level executives, all of whogsign noncompete agreements, and labeling highly
sensitive confidential documents@eprietary and confidential.

MDR fits squarely irthe prohibited category of Paragraph 2(i) of the
Agreementi.e.: “pharmacy benefit management, including without limitation mail
order and specialty pharmasgrvices, specialty pharmaceutical distribution,
prescription drug claim’s processing or fornyldevelopment or administration”
-as that is the business line in which he worked for ESlra@s$teiction supports

ESI's legitimate business interests in protecting its confidential information

11



and trade secrets, its goodwill, and it customer relatipashi

In their opposition, Defendants amglnat thetortious interferencelaim is
“married to the baseless and problematic” breach of comtiant. (ECF Doc. No.
18 at p. 9). Essentially, Defendants claim that the tortious interfeckoefails
for the same reasons the breach of contract claim fails. As discussed above, this
Court finds the breach of contract claim is likely to succeed on the merits. This
Court also find€SI likely to succeed on the merits of its tortious interference
claim. “The elements of a claifar tortious interference with contract are: (1) a
contract; (2) defendant’s knowledge of tantract; (3) intentional interference by
the defendant inducing or causing a breach ottméract; (4) absence of
justification; and (5) damages resulting from defendant’s conddotvard v.
Youngman, 81 S.W.3d 101, 11213 (Mo. App. 2002). The Court finds that ESI
satisfies each.

As discussed above, Lawappears to havereached the Agreementhe
evidence demonstrates that MDR was awatb®greement_avin told his
supervisor so. Lavin said that, not only was MDR aware of the Agreement, but it
crafted a job description to be as broad, vague and general as possible in order to
circumvent anyssues with respect to Lavin’s obligations anthe Agreement.
Moreover, Lavin asked ESI to release him froisiobligations under the

Agreement so that he could work for MDR. ESI refused. Leasigned anyway

12



and MDR began employing despite its knowledge of the Agreement and the
refusal to releasthe restrictionsAt this point, MDR has provided no justification
for such behavior.

The Court also finds ESI likely to succeed on the merits of its trade secret
claims.The DTSA defines “trade secret” as:

all forms and types of financial, business, scientific, technical,
economic, or engineering information, including patterns, plans,
compilations, program devices, formulas, designs, prototypes,
methods, techniques, processes, procedures, programs, or codes,
whether tangible or intangible, and whethehow stored,

compiled, or memorialized physically, electronically, graphically,
photographically, or in writing #

(A) the owner thereof has taken reasonable measures to keep
such information secret; and

(B) the information derives independent economic&aactual

or potential, from not being generally known to, and not being
readily ascertainable through proper means by, another person who
can obtain economic value from the disclosure or use of the
information.

18 U.S.C. § 1839(3). The definition ofdte secret” under the MUTSA is
substantially thsame See Mo. Rev. Stat 8417.453(4). ESI has established the
information possessed by Lawnonstitutes “trade secrets” under the statutes, and
that Lavin may havactually misappropriated dhreatens tonisappropriate them.
Here, Lavin has created, contributed to the creatioamafbeen privy to a host of
confidential information and trade secrets, including: the names lpeafic
contacts at ESI's customers and potential customers; all contrawstebeESI and

its customers, along with the terms of those contracts; customer feedback and

13



opinions (positive andegative) with respect to ESI’'s products and services, as
well as their contract history and statogrketing plans, including new products
in development; and the pricing and profit marginE8f's products. As National
Sales Director, Lavin was privy to weekly, monthly and anmakime reports,
strategic planning reports, which contain such information. (ECF Doc. No. 1 at
19 2327).

ESI's confidential contract and customer information, including the identity
of customers&nd potential customers, the terms of contracts, the reimbursement
schedules and rates for sumntracts, marketing plans, and new products in
development provide indepdent economigalue to ESI and fall within the
definition of trade secrets.

The evidence demonstrates that ESI undertakes reasonable measures to keep
confidentialand secret its confidential contract and customer information,
including the identity of cuemersand potential customers, the terms of contracts,
the reimbursement schedules and rates ofah&acts, marketing plans, and new
products in development. For example, ESI requameployees to sign
nondisclosure, nonsolicitation and noncompetiagneements, as Lavin did.

In addition, documents generally gr@ssword protected and contain
“confidential” legends, an&SI conducts security monitoring of externahails

and document transfers. ESI gainseaefit from having its confidential

14



information and trade secrets remain unknown outside E&hversely, its
competitors, such as MDR, would profit at ESI's expense from knowing such
information and trade secrets.

Moreover, if Lavin is permitted to work at MDR, his use and disclosure of
thetradesecrets are inevitable. This is so because (1) the nature of his
responsibilities at MDR are akin tbose he held for ESI and require his
consideration of ESI’s trade secrets in the faitbkrformance of those
responsibilities, and (2) Lavin’s actions, and the obfuscation engaged in by
Lavin and MDR since Lavin first announced his intent to accept the position at
MDR (includingthe manufacturing of the job description specifically to avoid
Lavin’s obligations under th&greement), demonstrate akaof candor and an
unwillingness to presenadnfidentiality on the part of Lavin and MDBee H&R
Block Eastern Tax Services, Inc. v. Enchura, 122 F. Supp. 2d 1067, 1075 (W.D.
Mo. 2000). Such threatened misappropriatialse can be enjoined. Mo. ReMat
8417.455.1.

Lavin will have decisiormaking authority in his job at MDR; his
responsibilities will besimilar to those he held with ESI; his ESI position required
his use of ESI's trade secrets andvibhis job at MDR; Lavin developed, or

contributed to the development of, the ESI traderets at issue; and the nature of

15



the trade secrets Lavin possesses are easily subjaentorizationSee H&R
Block Eastern Tax Services, 122 F. Supp. 2d at 1075.
Irreparable Harm to ESI Absent an I njunction

“[T]o demonstrate irreparable harm, a party must show that the harm is
certain and greatnd of such imminence that there is a clear and present need for
equitable relief."Novus Franchising, Inc. v. Dawson, 725 F.3d 885, 895 (8th Cir.
2013). This Court finds ESI will suffeémreparable harm if the terms of the
restrictive covenants are violated. “Loss of intangible assets as reputation and
goodwill can constitute irreparable injuryJhited Healthcare Ins. Co. v.
AdvancePCS, 316 F.3d 737, 741 (8tCir. 2002). “Courts generally hold that the
disclosure otonfidential information such as customer information ausiress
strategy will resulin irreparabléharm to the plaintiff. Experitec, Inv. v.
Sachowski, 2014 U.S. Dist. LEXIS 185282t *7 (E.D. Mo. Jan. 30, 2014).
Defendants contend that Lavin’s new role at MDR, as its Executive Director of

CustomeiSuccess, is one where Lavin is not and will not be seeking to acquire

*The Court notes that Lavin’s role as ESI's National Director of Sales also
required him to managexisting ESlrelationships. In fact, the first sentence of
ESI's job description for Lavin’s position statésit “The primary function of the
Director of Account Management is to drive the-tieyglay businesgesults
through oversight and managemueitthin existing business, strategic initiatives
and other kegustomers.” (ECF Doc. No-3) (emphasis added).

16



new business or sales fIDR. Instead, they claim, Lavin’s position Wie
managing existing MDR relationships.

Defendants also put much stock iato “agreement” they purportedly
entered intdwo days after ESI filed this lawsuit, which purportedly restricts Lavin
from disclosing angonfidential information or trade secedf ESI. (ECF Doc.

No. 184). The Court finds thessrguments unpersuasive at the TRO stage.
Notably, this “agreement” does not restrict Lafrom violating the non
solicitation and noitompetition provisions of his Agreement with EBhus, even
by its own terms, the “agreement” is insufficient to prevent irreparable harm to
ESI.

It is not necessary for the employer to show that actual damage has occurred
in order toobtain injunctive reliefAshland Qil v. Tucker, 768 S.W.2d 595, 601
(Mo. App. 1989)0sage Glass, Inc. v. Donovan, 693 S.W.2d 71, 75 (Mo. 1985). If
the covenant is lawful, and tlo@portunity for influencing the employer’s
customers to the former employer’s disadvantagégrcement is appropriate.
Ashland Qil, 768 S.W.2d at 601)sage Glass, 693 S.W.2d at 75ee also
Systematic Business Services, Inc. v. Bratten, 162 S.W.3d 41, 51 (Mo. Ct. App.
2005)(where the restrictive covenant is valid and the former employee has an
opportunity to influencdis former employer’s customers, actdamages are not

necessary to obtain permanantnctive relief).
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“The district court is empowered to issue an injunction ‘even without a
showing of pastvrongs,’ so long as ‘there exists some cognizable danger of
recurrent violation.”’Church Mut. Ins. Co. v. Sands, 2014 U.S. Dist. LEXIS
110953, at *6 (W.D. Mo. Aug. 11, 2014) (quotibgS. v. W.T. Grant Co., 345
U.S. 629, 633 (1953)). A former employee’s “possible disclosure arfuse
confidential information such as customer information” is relevantterohening
irreparableharm.ld. (quotingMedtronic, Inc. v. Gibbons, 684 F.2d 565, 569 (8th
Cir. 1982)).

“The mere violation of a valid necompete agreement can support an
inference of thexistence of a threat of irreparable har@aids, 2014 U.S. Dist.
LEXIS 110953, at *7 (W.DMo. Aug. 11, 2014) (citing\.1.S. Corp. v. Swindle,
724 F.2d 707,710 (8th Cir. 1984Mkxeparable harm is also properly presumed
wherethere is evidence that a covenanttootompete is breached or confidential,
proprietary inbrmation is being improperly usdd&R Block Tax Servs. LLC v.
Haworth, 2015 U.S. Dist. LEXIS 127010 (W.D. Mo. Sept. 22, 20153.in
Haworth, monetary relief will not adequately protect ESI’s interests in these
relationshipsand it cannot fully remedy®’s loss of goodwill, confidential
information and other legitimatausiness advantagiel. at *9.

In addition, “[c]ourts regularly find irreparable harm where a-ocompete

agreemenstates that it breach constitutes irreparable injurgtiera, LLC v.
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Nettles, 2016 U.S. DistLEXIS 101473, at *1a1.1 (E.D. Mo. Aug. 3, 2016). Such

Is the case here. Lavin agreed v&i8I that “the breach of any provision of this
Agreement shall result in irreparable injury alaimage to the Company, that there
Is no adequia remedy at law for such breach, and thaGbmpany should be

entitled to specific performance, injunctive relief and other equitabhedies in
addition to any remedies provided by law, together with the Company’s attorney’s
fees and costs.” (ECF Daodo. 1 at 1 3&7; ECF Doc. No. B at T 11).

As recently acknowledged by the CourtNettles, while Missouri has not
formally adopted the doctrine of inevitable disclosure, the Court found the
rationale underpinning tht@eory helpful in understandirigpw a former
employee’s performance in his new role wofatinost certainly require him to
draw upon and use trade secrets and the confidential strpk@giing to which he
was privy.”Nettles, 2016 U.S. Dist. LEXIS, *1112. The Court then helthat the
disclosure of confidential information such as business strategy would result in
irreparable harm to the former employer, and the Court agreed that the employee’s
employmenivith the new employer was likely to lead to such discloddre.

Lavin’s entire areer has bedn the sale of infertility medication to fertility
clinics, the medical professionals employedshgh clinics and their patients.

This Court went on to hold that, even without relying on such inevitable

disclosurewhere the irreparable harm includes not only the divulgence of trade
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secrets, but also theolation of a binding noitompetition agreement, the remedy
at law is inadequate because sdamages would be difficult if not impossible to
measureld. at *12. The Court also foundstignificant that the employee had
agreed, as Lavin did here, that his breach would constitaparable harm. The
same rationale applies to this case. The Court finds that E8ehamstrated that,
absent injunctive relief, it has suffered and will conéirio suffer irreparablearm.
Balance of Harms

The Court finds that in contrast to the irreparable harm that ESI will suffer if
injunctiverelief is not granted, Defendants will suffer comparatively slight harm.
Lavin accepte@mployment with MDR after being told by ESI that doing so would
violate his Agreemertiecause MDR is a direct competitor of ESI in the fertility
specialty pharmacy business, a nareowl competitive industry. While Lavin will
not be permitted to immediately join MDR, Femains fre to obtain other
employment that calls for his general management and/orskalesLavin’s
supervisor even told him that Lavin was free to seek employment in the fertility
industry, but he could not work for a competitor in the specialty pharmacy
bushess, as MDR clearly is. Additionally, the harm to Lavin, if enjoined at least
until such time as the Court chold a preliminary injunction hearing, can be
satisfied by the payment of any monies that malp$steduring the period of nen

employment. Thughe harm that ESI has suffered, and wdhtinue to suffer
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absent an injunction, outweighs any harm that may befall Defendants if their
actions are enjoined.
The Public Interest

Here, the balance of the equities also favors granting ESI's motion for
injunctive relief.Enjoining Defendants from violating ESI’s contractual rights and
federal and Missouri statutesll not harm the public, as it will continue to have
access to MDR’s (and other competitopg'pducts and services. Conversely,
denying injunctve relief will cause ESI irreparable haramdermine the
enforcement of federal and Missouri statutes, deBlythe benefit of its bargain
with Lavin, and cost ESI business and clients that it would not have lost It for
current situation Moreover, @rties should be able to rely on each other to comply
with their agreements and should be able to rely on the courts to enforce
agreements when they dmeached. The public interest thus weighs in favor of
enjoining Defendants as requested by ESI.

CONCLUSION

Based upon the foregoing analysis, the Court concludes a temporary
restraining order is appropriate.

Accordingly,

IT ISHEREBY ORDERED that Plaintiff's motion for a temporary
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restraining order (ECF Doc. No. 5)@RANTED. The Court hereby ordess

follows:

1.

That Defendant Samuel J. Lavin (“Lavin”) shall immediately cease
and desistand is hereby enjoined from either directly or indirectly
acting on behalf ofadvising, consulting, or working for Defendant
Ocean Drug, Inc. d/b/a MDRharmacetical Care, together with any
related affiliates or subsidiariésollectively “MDR”), and shall

remain enjoined from working for MDR unfilirther order;

That MDR shall immediately cease and desist, and is hereby enjoined
from eitherdirectly or indirectly seeking advice from, consulting with,
employing ompermitting Lavin to provide services to MDR, and shall
remain enjoined from sdoing until further order;

That Lavin shall be enjoined from seeking, acquiring, using, or
disclosing any oESI’s trade secrets or confidential information;

That MDR shall be enjoined from seeking, acquiring, using, or
disclosing any oESI’s trade secrets or confidential information that
Lavin acquired in the coursd, or arising out of, his employment

with ESI;

That Lavin shall preserve all documents and information that he

acquired or tookrom ESI;
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10.

That Lavin shall provide counsel for ESI with his password(s) for the
ESI ownedcell phone and tablet within six hours of the entry of this
Order;

That Lavin shall be enjoined from breaching the Nondisclosure,
Nonsolicitationand Noncompetition Agreement he signed on
February 7, 2014.

The parties shall submit to a deposition upon three business days'’
notice;

The parties shall respond to anyerrogatories under F.R.C.P. 33 and
to anydocument requests under F.R.C.P. 34 within seven days of
service of same; and

Pursuant to Fed. R. Civ. P. 65(b)(2), this Order shall remain in effect
until thenext hearing on this matter, on Plaintiff's motion for a
preliminary injunctionwhich the Court hereby sets féuly 17,2017,
at11:00 am., or such otheappropriatdime to which the parties

consentand agregn thecourtroom of the undersigned.

Dated this7™ day ofJuly, 2017.

HENRY EDWARD AUTREY
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