Pinilla v. Berryhill Doc. 23

UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF MISSOURI
EASTERN DIVISION

ROBIN L. PINILLA,
Plaintiff,

V. No. 4:17 CV 1445 DDN

NANCY A. BERRYHILL,
Acting Commissioner of Social Security, )

)
Defendant. )

MEMORANDUM

This action is before the Codor judicial review of the final decision of the

defendant Commissioner of Social Security degyhe application of plaintiff Robin L.
Pinilla for disability irsurance benefits under Title Il d¢lie Social Security Act, 42
U.S.C. 8§ 401¢t seq. The parties have consented toélercise of plenary authority by a
United States Magistrate Judge pursuant t&2ZBC. § 636(c). Hahe reasons set forth

below, the decision of the Adminiative Law Judge (ALJ) is affirmed.

|. BACKGROUND

Plaintiff Robin L. Pinilla, borBeptember 3, 1963, appliéat Title Il benefits on
November 18, 2013. (Tr. 14, 76). She allegatisability onset date of January 1, 2010,
due to bipolar disorder, demson, and anxiety. (Tr. 76Rlaintiff's gpplication was
initially denied on Februarg, 2014. (Tr. 76-87).

On February 27, 2014, pigif requested a hearing before an ALJ. (Tr. 96-
97). On October 1, 2015, the ALJ hearstiteony from plaintiff @ad Vocational Expert
(VE) Teresa McLean. (Tr. 325). On March 23, 2016, thA&_J found that plaintiff was
not disabled. (Tr. 11-31). On March 24,120 the Appeals Council denied plaintiff's
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request for review. (Tr. 1-5). Thus, the démn of the ALJ stands as the final decision

of the Commissioner.

ll. MEDICAL HISTORY
The followings a summary of plaintiff's medicdlistory relevant to this appeal.
On November 25, 2009, pldifi was admitted to Mercy Hogjal St. Louis’ intensive

care unit for intentional overdose of nortriptylinBlaintiff presented with slurred speech,
depression, and suicidal ideation. Pldineported she had swallowed the remainder of
an old prescription of nortriptyline andvritten a suicide note before going to
bed. Plaintiff reported one prior suiciddeanpt by means of #van overdose roughly
four to five years prior. Plaintiff reporteaotional instability asscoaied with her recent
decision to stop taking medication fdsipolar disorder, including lithium and
Lamictal. Plaintiff mentioned drinking abosix cans of beer each night but denied
previous problematic alcohol airug use. Treating physicidrederick G. Hicks, M.D.,
prescribed Trileptal and resonended plaintiff resume taking lithium and Seroquel. (Tr.
260-66).

On November 27, 2009, apitiff was transferred to Mercy’s psychiatric
division. Discharging physician Steven Adarvey, M.D., notedthat plaintiff had
successfully completed individual and grotiferapy while denying suicidal ideation
throughout. Dr. Harvey reped that plaintiff took appromte steps to make her home
safe, including removing alcohol and old neadions. Dr. Harvey reported that plaintiff
was cooperative and stable on the day of digghaith no suicidaideations or evidence
of psychosis. Dr. Harvey changed plaitdifprescription for lithum to Lithobid to
alleviate gastrointestinal side effectsr. Blarvey recommended ah plaintiff follow up
with her treating psychiatrist, Dr. Bhats soon as possible. (Tr. 288-90).

On December 1, 2009, plaintiff saw Sav#taBhat, M.D., to treat issues related to
plaintiff's suicide attempt. Dr. Bhat contied prescriptions for lithium and Seroquel and
added a prescription for Depakote. Orbifeary 16, 2010, DrBhat increased the
Seroquel dosage but lowered it after two rhent On April 20, 2011, Dr. Bhat again
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raised the Seroquel dosage after plaintiff regmbispending a week in bed. On July 26,
2012, Dr. Bhat prescribedonazepam to help relieve tiess leg syndrome at bedtime.
(Tr. 447-59).

On August 1, 2012, plaiff met with Don R. Snodgss, M.D., for a physical
exam. Dr. Snodgrass reported that plairitdi been managing her bipolar disorder by
taking lithium and Seroquel and that plaintiid not had a psychotic episode for several
years. Plaintiff reported a recent mixedseple, during which shexperienced extreme
distress without any precipitat event. Yet, Dr. Snodgga noted that plaintiff was
“doing very well on lithium ad Seroquel.” (Tr. 553-56).

On October 1, 2013, Dr. &hdiagnosed plaintiff with moderate bipolar 1
disorder after plaintiff underwent a genepslychiatric examination. Dr. Bhat reported
that plaintiff demonstrated a depressed mand affect but also a calm and cooperative
attitude, an intact memory, a logical thougtrocess, and faijudgment. Dr. Bhat
prescribed Lamictal and continued theiilith. Dr. Bhat alsooecommended cognitive
behavioral therapy (CBT) to address anxiahd avoidance and encouraged increased
physical activity. (Tr. 446).

On December 16, 2013, gohtiff reported an abilityfo accomplish a number of
daily activities, including: cleaning and dgilaundry, playing menmg games, taking her
medication, preparing mealgydataking care of redog. Plaintiff also reported a limited
ability to shop for groceries, handle monaggd go out in public alone. (Tr. 202-12).

On January 18, 2014, plaintiff met with Christi Moore, Ph.D., for a consultative
psychological evaluation. Plaintiff reporteclieg a varying sense of hopelessness, lack
of interest or pleasure in activities, challengath sleep, and feelings of guilt. Plaintiff
also reported being more likely to seek intia¢e assistance from her psychiatrist for
medication adjustments. Plaintiff reportgte does not require assistance with personal
activities of daily living; however, plaintiff ated she relied on memory aids and that she
needed a caregiver telp with activities outside the hee. Plaintiff reported spending
time with family and close friends but saidestioes not engage in other social activities.
(Tr. 471-75).



Dr. Moore reported that plaintiff ditgyed the ability tomaintain adequate
attention during the examppeared to comprehend questioasd seemed to have good
practical judgment and a goodderstanding of more compl@spects of situations. Dr.
Moore also opined that plaintiff might sggle with functioning insocial settings or
placements with interpersondémands due to plaintiffanxiety and reported memory
challenges. Dr. Moore reported that ptafndid not appear capable of managing her
own funds, but concluded that with caonted psychiatric and occupational supports,
plaintiff could be expected to function witlmprovement. Dr. Moore diagnosed plaintiff
with bipolar 1 disorder, panic disordeitimout agoraphobia, and alcohol abuse. Dr.
Moore assigned a Global Assessment of Banmg (GAF) score of 46. (Tr. 475).

On March 13, 2014, plaiff met with Leanne Watson-Ficken, D.O., for a
physical exam. Plaintiff stated her bipolar disorder had been under control, but she also
reported symptoms of depremsj anxiety, and sleep disturbances. Plaintiff reported no
confusion or memory loss issues. Pldinteported consuming 4-5 drinks of alcohol
once or twice per week. (Tr. 505-07).

On May 13, 2014, plaintiffeported an increased ability to finish errands at home
but also continued difficulty with driving araking in public. Plaintiff reported she had
quit consuming alcohol. Plaintiff succedsfucompleted memory tasks. Dr. Bhat
encouraged plaintiff to continsetting self-care goals. (Tr. 479).

On May 23, 2014, Dr. Watson-Fickesabmitted a Physical Residual Functional
Capacity (“RFC”) AssessmenDr. Watson-Ficken noted thptaintiff was experiencing
chronic depression, anxiety, and poor sldap to bipolar disorder. Dr. Watson-Ficken
reported a marked limitation in plaintiff's #iby to deal with work stress, and that
plaintiff's poor coping skills would maké difficult for her to work full-time on a
sustained basis. Dr. Watséicken expected plaintiff auld be off-task more than 20
percent of an eight-hour work day and wbuéquire redirection one to two times per
week. Dr. Watson-Ficken alsmticipated plaintiff's impairments would cause about two

absences per month. (Tr. 517-18).



On May 23, 2014, plaintiff reportedo Dr. Watson-Ficken that she was
experiencing depression, anyieand sleep disturbances.altiff reported no confusion
or memory loss isgs. (Tr. 502-04).

On May 27, 2014, Dr. Bhat submitted naental RFC assessment. Dr. Bhat
identified the following symptoms: poor memosleep disturbance, mood disturbance,
and recurrent panic attacks; however, Dr. Bieported that plaintiff was responding to
medication. Dr. Bhat opined that plaintifiould have difficulty working a full-time job
on a sustained basis. She exjed plaintiff to be off-task ding at least 20 percent of an
eight-hour work day and to require redireatione to two times per day. Dr. Bhat was
unable to assess how often plaintiff wibble absent from whk. (Tr. 520-21).

Dr. Bhat noted the fowing functional limitations du¢o plaintiff's impairments:
moderate restriction of daily living activitiemyoderate difficulty in maintaining social
functioning; moderate limitation in areasf understanding and memory; frequent
difficulty maintaining concefnation and persistence; ldem repeated episodes of
decompensation of extended dioa; and moderate limitatioim the abilityto complete
a normal work day without inteuption. (Tr. 521-23).

On August 4, 2014, plaintiff reported datévely stable mood but also that she had
trouble staying asleep. Plaintiff related iaability to leave hehome without someone
accompanying her. Plaintiff reported no pam@rrying, or feelingsof hopelessness.
Dr. Bhat encouraged pl#iff to schedule a sleep study. (Tr. 481-82).

On four separate occasions from Augdg&t 2014, throughuly 27, 2015, Dr.
Watson-Ficken conducted depression scregimdicating no need for intervention,
finding that plaintiff expressed intereanhd pleasure in certain activities and had no
feelings of depression or hopelessness.riQueach visit, Dr. Watson also noted that
plaintiff appeared alert, oriented, amdho acute distress. (Tr. 491-501).

On both August 22, 2014, and October 2@14, plaintiff reported consuming 4-5
drinks of alcohol once or tiee per week. (Tr. 498-501).

On November 4, 2014, ptdiff reported that she stopped taking Depakote because

of weight gain and over-setilan, but plaintiff also stad that she was doing well
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emotionally. Plaintiff reported improvedeslp, which she attribetl to Relpax for
alleviating restless leg syndrome. Dr.a8made a note to check plaintiff's lithium
dosage to confirm therapeutic levels. (Tr. 483-84).

On February 17, 2015, plaintiff reped a continued pattern of avoidance
secondary to panic and anxiety, as well as an increased difficultgeaihl situations or
events involving crowds. Plaintiff statesthe was working with family to improve her
comfort with leaving her homePlaintiff further stated a desire to find a clerical job to
get her out of the house; however, she atsmrted mood swings and inconsistency in
feelings of hope and empoweent to make changes. Riaif reported disrupted sleep
with 3-4 hours of uninterruptedleep each night. Plaintiff stated she had completely
abstained from alcohol for theguious 41 days. (Tr. 485).

Dr. Bhat recommended plaintiff use amxiety workbook after discussing
strategies to overcome avoidance patteriiys. Bhat noted the need to avoid certain
medication due to plaintiff's btory of alcohol abws Dr. Bhat prescribed Trileptal to
address sleep and mood issues and straeghgmmended behavioral therapy. (Tr. 486).

On May 4, 2015, Plaintiff reported consimg 4-5 drinks of alcohol once or twice
per week. Plaintiff reported she was expecing depression and anxiety, but reported
no memory loss, confusion, oesb disturbances. (Tr. 494-96).

On June 11, 2015, plaifftireported having auditorfallucinations and hearing
many voices at once. Plaintiff also repdrtasual hallucinations. Dr. Bhat increased
plaintiff's dosage of Seroquel. (Tr. 487).

On July 23, 2015, plaintiffioted continued avoidancesiges, while having success
with day-to-day functioning. Plaintiff reported the hallucinations had become
increasingly rare and indistinct. Dr. Bhatiieased plaintiff's dosage of Seroquel. Dr.
Bhat and plaintiff discussed proving diet and exercise ta@dress hypercholesterolemia.
(Tr. 488-89).

On October 9, 2015, DBhat submitted a second mahRFC assessment. Dr.
Bhat identified the followingsymptoms: poor memory, mood disturbance, delusions or

hallucinations, recurrent panic attacks, and diftiy thinking or cogentrating. Dr. Bhat
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reported that mood stabilizerhad improved plaintiff'sbipolar symptoms but that
plaintiff had continued anxiety issues. Dr.aBfound that plaintiff would have difficulty
working a full-time job on a sustained basBhe noted that she exgted plaintiff to be
off-task at least 20 percent of an eight-haark day and wuld need redirection one to
two times per day. Dr. Bhat also reported e expected plaifitito miss work more
than three times per month dte plaintiff's impairments. Dr. Bhat indicated plaintiff
could manage benefits in hewn interest; however, Dr. Bhatso reported that plaintiff
had been unable to function eiate of a highly supportive living arrangement for at least
a year and indicated a continued need for such an arrangefarthermore, Dr. Bhat
reported no restriction on eéh understanding and rememibgrvery short and simple
instructions or maintaining socialgppropriate behavior. (Tr. 526-30).

Dr. Bhat noted the ftowing functional limitations du¢o plaintiff's impairments:
slight restriction of daily living activitiesmarked difficulty in maintaining social
functioning, specifically the abil to interact appropriatglwith the public; moderate
limitation in areas of understanding amdemory; frequent difficulty maintaining
concentration and persistence, with markeutation in the abilityto complete a normal
work day without interruption from psyctagically based symptoms; and often repeated
episodes of decompensation of extended duratiam.Bhat specifically noted that work
activities would be limited by pintiff's social anxiety anégoraphobia. Dr. Bhat also
indicated a marked limitation in plaintiff'ability to travel to unfamiliar places and use
public transportation. Dr. Bhat reported th#tohol abuse was not a contributing factor
in the assessment, and limitats would persist if plaintifteased alcohol consumption.
(Tr. 527-30).

[ll. TESTIMONY FROM ALJ HEARING
A. Plaintiff's Testimony

Plaintiff lives at home withher husband as well as oother four children when
he is not in school. Plaintiff has a dgns license with no limitations; however, she

rarely drives. Plaintiff received a higsthool diploma and graduated from the LPN
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program at St. Charles CommiynCollege. She also received a secretarial certificate
from Hickey Business School after graduating from high school. (Tr. 42-43).

Beginning in 2000, plaintiff worked asraceptionist for Goron & Gundaker Real
Estate. She primarily answered phone caild maintained a calendar for real estate
agents. She also greeted customers amerezh pre-written datanto an information
system for new listings. The jobquired no lifting. (Tr. 44-45).

In 2001, plaintiff began working for Stouis University where she greeted
patients, collected copays, and scheduled appeimis. She worked ithis capacity for
about a year. (Tr. 45). In 2003 and 20pkintiff worked roughly one year for Red
Cross, where she recorded patient historiespsrformed blood draws. In this capacity,
plaintiff worked on her feethe entire day and regularly lifted boxes weighing 20-25
pounds. For less than a year in 2005, npiti worked for PBS of Central Florida, a
methadone treatment center, where she a$gxsdients and dosed methadone. The job
required her to be on hezdt often and occasionally IfD-pound boxes. (Tr. 45-47).

Starting in 2006, plaintifivorked for Medical Transportation Management as an
LPN, performing phone assessments for thé fimsr months. She was later promoted to
manager, a position she held for roughly swnths. Plaintiff supervised about 20
employees in this role, and she resolvaamplaint calls, made patient assessment
decisions, conducted meetingand evaluated employees. The LPN position required
little standing, but the managerial positimguired more movement. Neither position
required any lifting. Plaintiff left her joas manager because of stress resulting from an
uncertain budget and layoffs. She preferredang directly with patients. (Tr. 47-48).

Starting in 2007 and lasting about a ygdajntiff worked for the State of Missouri
as an LPN at the Metropolité8t. Louis Psychiatric Centeflhere, she drew blood 15-20
times per day, assisted doctors on thewnds, and coordinated appointments and
discharge procedures, which consisted okinga phone calls andetting up outpatient
programs. The job required plaintiff to loe her feet often and lift objects up to 20
pounds. (Tr. 48-49).



Plaintiff noted that in her capacity wank in hospitals, she would take on duties
similar to those of a CNA, including admiresing catheters, takiniglood pressure, and
bathing patients. (Tr. 51).

Following her employment at the Psychi@atCenter, plaintiff tried several other
LPN jobs but could nokeep any of them for long due fmanic attacks. Plaintiff's
attributed her anxiety to feeling overwhebiney a large number of patients coupled with
relatively few staff meméxs. (Tr. 50).

Plaintiff cited anxiety attacks as theimpary reason for her inability to perform
past work and said the anxiety often steinasn fear of inadequate job performance.
Plaintiff also cited a fear of driving, whicthe attributed to concerns that she would hit
something. Further, plaintiff fears beingpand unfamiliar people because she starts to
“freak out” when they get too close. Rlaif usually requires a friend to accompany her
on trips outside her home, sua$ to the grocery store, katle sometimes ventures out on
her own. Plaintiff is able to manadeer household on her owand spends her time
reading, watching TV, cleaning, asdrfing the Internet. (Tr. 51-54, 56).

Plaintiff noted that her prescribed dieation helps with her depression and
bipolar disorder. However, her anxiety rgiets because she cannot take certain
medication due to her h@tly of alcohol abuse. Plaintiffaid she drank to help her sleep
and that the drinking did neaiffect her mood or medicationrShe said she quit drinking
heavily in January 2015 and since consumesdwthree beers aaonth. Byconsuming
less alcohol, plaintiff said steels healthier but has issuesegding. Plaintiff noted that
Dr. Bhat began spacing out her dosage of @exbto improve sleep patterns, but plaintiff
still wakes up at least five times a night angberiences racing thoughts. Plaintiff cited
auditory hallucinations that “come and gdDr. Bhat has treated the hallucinations with
increased Seroquel, but thesturn every six to eighhonths. (Tr. 55-58, 61).

About two to three times a month, plafhstays in bed for most of the day, with
more frequency during winter months, whglme stays in bed as many as six days a
month. Plaintiff cited problems with condesting on tasks involmg reading or writing

for more than five minutesCompleting simple paperwork maake days when it usually
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would have taken minutes. dittiff uses labels and mictions written down in her

kitchen to help her focus and remembew to complete &ks. (Tr. 58-60).

B. Vocational Expert Testimony

The VE testified that certain skills @ared in plaintiff's past work as a
receptionist — such as active listeningadiag comprehensionspeaking, and time
management — would transfer éther jobs at the sedengalevel, such as optometric
assistant or cardiac monitor techniciant bthwose skilled jobs may require additional
training. The VE testified #t other skills acquired in past work would transfer to
sedentary positions. (Tr. 65-69).

The ALJ asked whether someone withaipliff's age, education, and work
experience could hypothetically performrhegast work as someone who is without
exertional limitations but is limited to sirg routine, repetitig tasks with only
occasional interaction with the public and cokeys. The VE responded that past work
could not be done aswould involve morethan occasional contaetith the public and
coworkers. Thus, the VE testified, plafhtvould be limited to uskilled work, such as
an industrial cleaner, laundry wker, or a marker. (Tr. 70-71).

The ALJ then asked what occupations ddug performed with no interaction with
the public. The VE answeredattthe industrial cleaner job probably could be performed;
roughly half the laungrwork could be performed; andl af the marker work could be
performed. The VE also cited two sedagtjobs — document preparer and final
assembler — that could be performed in fullhaut public interactn. The VE stated,
however, that such a hypetiical employee would bdiminated fromall competitive
employment prospects if the employee missedl twthree days aivork each month or

was off-task more than 10 percentaofegular workday. (Tr. 72-74).

V. DECISION OF THE ALJ
On March 23, 2016, the ALJ issued a dam that plaintiff was not disabled under
Title 1l of the Social Security Act through September 30, 2€iel)ast date insured. (Tr.
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14-27). At Step One of the prescribeshulatory decision-making scheme, the ALJ
found that plaintiff had not engaged in subst gainful activity snce the alleged onset
date, January 1, 2010. At Step Twoe tALJ found that plaitiff suffers from the
following severe impairmentsupported by medically aqoed evidence: affective
(mood) disorder, anxiety disondeand alcohol abuse. (Tr. 16).

At Step Three, the ALJ found that plafhhad no impairment or combination of
impairments that met or medically equalled 8everity of one of the listed impairments
in 20 CFR Part 404, Subpad?, Appendix 1. (Tr. 18).

The ALJ considered the record and fduhat plaintiff had the RFC to perform
light work as defined in 20 CFR 404.156Y),(lexcept that she could occasionally lift,
carry, push, and pull 20 pounds and frequehtlyand carry 10 pounds; sit, stand, or
walk, off and on, for up tesix hours in a regular eight-hour workday; understand,
remember, and carry bgimple, routine, and repetitive tasks; make simple work-related
decisions; and occasionally res appropriately tgsupervisors and eworkers but not
the general public. (Tr. 20). At Step Fptlhre ALJ found that plaintiff was unable to
perform any past relevant work throutjie date last insured. (Tr. 25).

At Step Five, the ALJ found that, conerthg plaintiff's age, education, work
experience, and RFC, there n@gobs existing in significant numbers in the national
economy that plaintiff could have performedaigh the date last insured. Accordingly,
the ALJ found that plaintiff was not dis&ol at any time from the alleged onset date
through the date last insured. (Tr. 25-26).

V. GENERAL LEGA L PRINCIPLES

The Court’s role on judicial review tie Commissioner’s decision is to determine

whether the Commissioner’s findings complth the relevant legal requirements and
are supported by substantial evidernn the record as a whol@ate-Fires v. Astrue, 564

F.3d 935, 942 (8th Cir. 2009)Substantial evidence is lessatha preponderance, but is
enough that a reasonable mind would fincddequate to support the Commissioner’s

conclusion.” Id. In determining whethdhe evidence is substial, the Court considers
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evidence that both suppgsrand detracts from tt@ommissioner's decisiond. As long

as substantial evidence supports the decishenCourt may not reverse it merely because
substantial evidence exists the record that would support a contrary outcome or
because the Court would haveciled the case differentlySee Krogmeier v. Barnhart,

294 F.3d 1019, 1022 (8th Cir. 2002).

To be entitled to disabilitypenefits, a claimant must prove she is unable to
perform any substantial gaidfactivity due to a medicallydeterminable physical or
mental impairment or combihan of impairments that can lexpected to result in death
or that has lasted or could be expectedasi for at least 12 continuous months. 42
U.S.C. 8§ 1382c(a)(3)(APate-Fires, 564 F.3d at 942. A fivetep regulatory framework
Is used to determine whether an individisatlisabled. 20 C.F.R. § 404.1520(a)@Ee
also Pate-Fires, 564 F.3d at 942 (describing the five-step process).

Steps One through Three require thenckt to prove (1) she is not currently
engaged in substantial gainfgtivity, (2) she suffers frora severe impairment, and (3)
her disability meets or equals a listed impant. 20 C.F.R. § 404.1520(a)(4)(i)-(iii). If
the claimant does not suffefrom a listed impairment or its equivalent, the
Commissioner’s analysis proceeds to Steps Four and Pate-Fires, 564 F.3d at 942.
Step Four requires the Comma@ser to consider whether the claimant retains the RFC to
perform her past relevant workR0 C.F.R. § 404.1520(a)(4)}i The claimant bears the
burden of demonstrating she is no longer @blesturn to her = relevant work.Pate-
Fires, 564 F.3d at 942. If the Commissioner determines the claimant cannot return to
past relevant work, the burden shiftsthe Commissioner at Step Fivid. At this final
step, the Commissioner considers the claisaRFC in conjunction with her age,
education, and work experience to determinthéf claimant retains the requisite RFC to
adjust to other work existing in significamimbers in the national economy. 20 C.F.R. 8§
404.1520(a)(4)(v).
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VI. DISCUSSION
Plaintiff argues that the ALJ (1) erred weighing the opinion of treating

psychiatrist Dr. Bhat at Step Four and €2)ed in relying on the VE’s opinion at Step

Five. The Court disagrees.

A. Substantial Evidence Existed to Weiglbr. Bhat's Opinion as Partly Controlling

Plaintiff argues the ALJ improperly weighehe opinion of treating psychiatrist
Dr. Bhat by failing to state which portiord the opinion are controlling and failing to
consider non-controlig opinion factors. Iltimately, plaintiff argues that Dr. Bhat's
opinion should hae been given controlling or signiéiat weight. (Doc. 16 at 3). The
Court finds that, contrary to plaintiff's guments, the ALJ had suhbstial evidence to
limit the weight of Dr. Bhds opinions where they lacked consistency, and the ALJ
provided sufficient reasoning for tineeight afforded to the opinions.

The ALJ must consider alélevant evidence in assessing RFC, and the RFC must
be supported by “some medi@lidence” of the claimant\workplace abilities; however,
“there is no requirement that an RA@ding be supported by a specific medical
opinion.” Hendey v. Colvin, 829 F.3d 926, 932 (8th KCi2016). It is the ALJ's
responsibility to weigh conflicting evidea and to resolve disagreements among
physicians. See Cline v. Colvin, 771 F.3d 1098, 1103 (8t@ir. 2014). A treating
physician’s opinion controls if it is well pported by medically aeptable diagnostic
techniques and is not inconsistenthathe other substantial evidencBrosch v. Astrue,

201 F.3d 1010, 1012-13 (8th Cir. 2012). WHhreating physician opinions typically
receive more weight thaopinions from one-tilm examiners, a treating physician’s
opinion may be disregarded favor of other opinions if it does not find support in the
record. See 20 C.F.R. § 40.1527(c)(1)-(2)ce Casey v. Astrue, 503 F.3d 687, 692 (8th
Cir. 2007). On judicial review, the Courtkaswhether substantigvidence existed to
support the ALJ’s decision, not whether dabsial evidence exisd to reverse the
decision. Vossen v. Astrue, 612 F.3d 1011, 1015 (8th Cir. 2010).
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Plaintiff correctly asserts that a trewgiphysician’s opinion should not ordinarily
be disregarded and is entdléo substantial weightSngh v. Apfel, 222 F.3d 448, 452
(8th Cir. 2000). TheALJ must give “good reasons” fahe weight allotted but is not
required to discuss every factor considereske 20 C.F.R. § 404.1527(c)(2). Here,
substantial evidence suppaftéhe ALJ’'s decision to giveontrolling weight to Dr.
Bhat's opinions only where consistentthvthe record, becaasthe opinions were
inconsistent with Dr. Bhat'swn treatment notes from rime examinations and because
plaintiff's treatment regimen — excluglly medication — was relatively modestee
Perkins v. Astrue, 648 F.3d 892, 899 (8th Cir. 2011)(ding that a treating physician’s
opinion that a claimant had certain limitatiosigl not warrant controlling weight due to
inconsistencies with the medical evidenceluding the physician’s own treatment notes
in addition to a consertige treatment regimen.yee also Davidson v. Astrue, 578 F.3d
838, 843 (8th Cir.2009) (“It ipermissible for an ALJ to discount an opinion of a treating
physician that is inconsistent withetiphysician's clinical treatment notes.”).

In her first RFC assessment, Dr. Bhatnep that plaintiff would have mild to
moderate restriction across a variety wbrkplace tasks and would have difficulty
working a full-time job on a sustained bas{3r. 520-23). In her second assessment, Dr.
Bhat found that plaintiff would have markeldficulty in her ability to maintain social
functioning and concentration @rexpected plaintiff to miss more than three days of
work per month. (Tr. 526-30). However, the ALJ noted, thesevo assessments are
not reflective of findings on longitudinal examtions during the period from the alleged
onset date to the date last iredl, which is replete with plaiiff's routine reports that she
was doing relatively well. (Tr. 21-22, 446, 449, 453-5877, 479, 481, 483, 485, 488).

! It was proper for the ALJ to cite Dr. Bfgtreatment notes evemhen they occurred
after plaintiff's last date insured of Se®0, 2014, because ey provide valuable
information about plaintiff's mental impamrents as they existed during the period of
alleged disability. “Evidence from outside thesuned period can be e in ‘*helping to
elucidate a medical condition during the tifioe which benefits nght be rewarded.”
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For instance, from Agr 13, 2010, to May 13, 2014, rD Bhat routinely noted that
plaintiff showed signs of doing well and magmag symptoms. In addition, on August 4,
2014, about two months after Dr. Bhat's ffisssessment, she noted plaintiff displayed a
relatively stable mood accompanied by no pawiorrying, or feelings of hopelessness.
(Tr. 481-82). Further, on July 23, 2015,tlre months leading up to Dr. Bhat's second
assessment she noted that plaintiff wdsifig well” with her mood and day-to-day
functioning; experiencing no memory loss onfision; experiencing fewer, less distinct
hallucinations; experiencing no feelings sddness, hopelessness, panic or worrying;
experiencing stable energydamotivation; and having nssues with raag thoughts,
impulsivity, or recklessness. (Tr. 488-89).

As the ALJ noted, the mael level of limitation statedy Dr. Bhat is somewhat
inconsistent with Dr. Bhat's findings madi#uring routine examinations. (Tr. 24).
Contrary to plaintiff's assertions, failure t@ast the weight given to an opinion, alone, is
not error. Cf. Grabel v. Colvin, 770 F.3d 1196, 1201-02 (8@ir. 2014). AnALJ is not
required to state the amountwéight given, but need only clarify the reasons the opinion
was discountedld. Thus, the ALJ did not need taicitly reference every part of Dr.
Bhat's opinions that was not given subs@nweight. Rather, the ALJ need only
advance the reasons for disating the opinions, as donerbedy indicating where Dr.
Bhat's opinions were inconsistewith her treatment notes.

As further support, the ALJ is entitled veeigh Dr. Bhat's omions through the
lens of their consistency with the recordaawhole and disregard them where they lack
support in the recordSee 20 C.F.R. § 404.1527(c)(4%e also Casey, 503 F.3d at 692.
The ALJ found the limitations admaed by Dr. Bhat were teraped by the opinions of an
examining psychologist and aviewing psychologist. (Tr. 280-85, 471-75, 491-501).
For example, where Dr. Bhatpined with no explanation that plaintiff would have

difficulty working a full-time pb on a sustained basis, consultative examiner Dr. Moore

Cox v. Barnhart, 471 F.3d 902, 907 (8th Cir. 2006) (quotiRgand v. Apfel, 149 F.3d
873, 877 (8th Cir.1998)).
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concluded that, with continued support, ptdf could be expee&d to function with
improvement. (Tr. 475, 520)Moreover, the ALJ found #&t a number of plaintiff's
actions run counter to the level of limitatisnggested by Dr. Bhaincluding plaintiff's
refusal to take prescribed dieations (Tr. 23-24, 485-87), prdiff's failure to participate
in recommended therapy (Tr.2446, 486), and plaintiff'srefusal to make lifestyle
changes so additional treatments couldpbescribed. (Tr. 24, 494-96, 498-99). A
claimant’'s noncompliance carpnstitute evidence that isconsistent with a treating
physician's medical opinion and can iied to discount the opiniorOwen v. Astrue,
551 F.3d 792, 800 (8th Cir. 2008) (¢itam omitted). Thus,substantial evidence
supported the ALJ’s decision to affordr.DBhat's opinions only limited controlling
weight based on their inconsistgneith the record as a whole.

When a treating physiciasm’opinion is not controllinghe ALJ considers several
factors when assessing its watig 20 C.F.R. § 404.1527(chwen, 551 F.3d at 800.
These include the length of the treatmentti@teship and the frequency of examination,
the nature and extent of treatment relatims supportability wth relevant medical
evidence, consistency betwetre opinion and the record aswhole, the physician’s
status as a specialist, and any other relefators brought to thett@ntion of the ALJ.
See 20 C.F.R. 8§ 404.1527(c)(1®)X. Plaintiff correctly argues that the aforementioned
non-controlling factors shoulde considered by the ALJ wh assigning weight to non-
controlling opinions by treating physiciangDoc. 16 at 9-10). However, plaintiff's
contention that the ALJ “musitrticulate the consideration tfese factors in the written
decision”(ld.) is beyond what the reguians and precedent require.

The regulations require thtite ALJ “generallyshould explain the weight given to
opinions from these sources or otherwise enthatthe discussion dhe evidence in the
determination or decision allows a claimamt subsequent reviewer to follow the
adjudicator's reasoning, when such opinioray have an effect on the outcome of the
case.” 20 C.F.R. § 404.23(f)(2). However, the regulats set forth no “burden of

definite articulation” as plaintiff argues;theer, the ALJ must only give “good reasons”
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for the weight assigned. (Doc. 16 at 9-18¢ 20 C.F.R. 8§ 404.1527(c)(2%ee also
Reed v. Barnhart, 399 F.3d 917,21 (8th Cir. 2005)Singh, 222 F.3d at 452.

As mentioned above, the ALJ discded Dr. Bhat's opinion where it was
inconsistent with the recomas a whole and where inconsigtevith Dr. Bhat's treatment
notes. (Tr. 21-22, 24). The ALJ's analysmok into consideration that plaintiff's
subjective complaints ofteimcluded reports that she was managing her symptoms and
that Dr. Bhat's treatment reas as a whole routinely reflezt normal clinical findings
aside from two isolated examii@ns. (Tr. 21-22). Furthermey substantial evidence in
the record showed that plaintiff cared for her personal hggieraintained a household,
and prepared meals for herself and hesblamd (Tr. 53, 202-0474, 479, 488-89);
plaintiff exhibited socially eceptable behavior and an ability relate to others (Tr. 19,
474-75); and plaintiff failed tquit abusing alcohol and taker medication as prescribed
(Tr. 19, 55-56, 472, 486).

While the ALJ must explain the weightvgn to a treating physician’s opinion, the
ALJ is not required to discuss all factooutlined in 20 C.F.R8 404.1527(c)(2) in
deciding what weight to assignThe Eighth Circuit held ifPapesh v. Colvin, among
other things, that the treating physiciansinipns were entitled tsubstantial weight.
786 F.3d 1126, 1133 (8th CR015). There, the Court of Appeals decided that the ALJ
could not properly give the apbns non-substantial weighince the ALJ did not find the
opinion inconsistent witlthe record as a wholeld. In the instantase, however, the
ALJ did find the ALJ opinion ioonsistent with the record Furthermore, the ALJ
considered many, if not all, of the noontrolling factors listed above and gave good
reasons for conclusions when discussing Dr. Bhat's treatmenigthoat the opinion.
The mere fact that the ALJ failed to articulaery reason anavery factor does not
require remand. Thus, substantial evidence existed for the Aliditahe controlling

weight of and partially dissmunt Dr. Bhat's opinion.
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B. The ALJ Properly Relied on the VE Testimony

Next, plaintiff argues the ALJ erred 8tep Five by improperly relying on the
VE’s opinion that plaintiff could adjust taork existing in significant numbers in the
national economy. (Doc. 16 at 12). Intparar, plaintiff argues the ALJ did not include
in his hypothetical question to the VE the cdetg set of limitations as determined in the
RFC. (Doc. 16 at 12-14). Furthermore, plaintiff argues the ALJ erred by failing to
resolve a conflict between the VE testimamyd the Dictionary of Occupational Titles
(DOT). (Doc. 16 at 14-1)5 The Court finds that the ALJ properly framed the
hypothetical question and properBlied on the VE'’s opinions.

In order to constitute sutastial evidence, a VE’s tesiony must be based on a
hypothetical questn that captures thesoncrete consequences of the claimant's
deficiencies. Scott v. Berryhill, 855 F.3d 83, 857 (8th Cir. 2017) (citing.acroix v.
Barnhart, 465 F.3d 881, 889 (8th C2006)) (emphasis added). The ALJ is not required
to frame the hypothetical ithe specific diagnostic termssed in medical reports to
describe the claimant’s impairmentkacroix, 465 F.3d at 889. The hypothetical must
include those impairments the ALJ finds aubstantially supportetly the record as a
whole. Id. (citingHinchey v. Shalala, 29 F.3d 428, 43@8th Cir.1994)).

Here, the ALJ’'s hypothetical question tlee VE encompassed all the concrete
consequences of plaintiff's levant impairments reflected the ALJ’s finding of RFC.
The ALJ found that platiff's RFC restricted her todht, unskilled work, defined in 20
C.F.R. 8 404.1567(b). (T20). The ALJ further definedlaintiffs RFC by specifying
certain mental and physicalbilities based on the recordhat plaintiff could (1)
occasionally lift, carry, pustand pull 20 poundsna frequently lift anctarry 10 pounds;
(2) sit, stand, or walk, off @hon, for up to sihours in a regular eight-hour workday; (3)
understand, remember, and carry out simpdeitine, and repetitive tasks and make
simple work-related decisions; and (4) ocoasily respond appropriately to supervisors
and co-workers but not the general publid.

Plaintiff argues the ALJreed by wording the hypothieal question in a manner
inconsistent with the RFC deteination. (Doc. 16 at 12-13). The ALJ did not use the
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exact wording from the RF@hen questioning the VELd. But any such departure was
harmless because the ALJ's question to the VE adequately captured the concrete
consequences of pldifi's impairments.

First, the ALJ sufficiently communicatedaptiff's physical limitations to the VE
by inquiring about the exertion levels for tjods proposed by the VE and subsequently
narrowing the scope ahe VE's answers to those reqng either light or sedentary
work. (Tr. 70-71). Lght work is defined as “lifting no more than 20 pounds at a time
with frequent lifting or carrying of objects weiglg up to 10 pounds. .. the full range of
light work requires standing avalking, off and on, for a tal of approximately 6 hours
of an 8-hour workday. Sitig may occur intermittently during the remaining time.” SSR
83-10. The physical limitationdescribed in the RFC mirrdhis definition of “light
work.” Furthermore, when an individualn perform light work, she is capable of
performing sedentary work, uske there are additional limiig factors such as loss of
fine dexterity or inability tosit for long periods of time.See 20 C.F.R. § 404.1567(b).
Accordingly, any failure to explicitly stat plaintiff's physical limitations in the
hypothetical question is hatess and would not changeetlALJ’s finding that someone
with plaintiff's exertional limtations could perfornthe two sedentgrjobs —document
preparer and final assembler — stated ley\f. Thus, the VE'ssnswers addressed the
concrete consequences adipliff's physical limitations.

Second, plaintiff argues that the Alidiled to communicate plaintiff's mental
limitations in the hypothetical question, egfically regarding her reduced ability to
interact with co-workers and the public. (DAd6 at 12-13). Ithe RFC assessment, the
ALJ limited plaintiff to “occasionally respaling appropriately to supervisors and co-
workers but not the general public.” (Tr. 2Qh the first hypothetial question posed to
the VE, the ALJ failed to accusy state plaintiff's limitéion with regards to public
interaction. (Tr. 70). Hower, in the second hypotheticgiestion, the ALJ narrowed
the VE's testimony to work that required nderaction with the pdlke. (Tr. 72). Still,

the VE answered that plaifftcould perform the jobs of marker, document preparer, and
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final assembler with no public interacti@amd in accordance with all other limitations
outlined in the RFC.(Tr. 71-72).

Plaintiff correctly argued that theéALJ did not use the words “respond
appropriately” in the hypotheta; however, plaintiff did not pot to evidence that would
have been presented that @bblave changed the result ifettALJ used such language.
(Doc. 16 at 12). It is platif's burden in the first instage to provide mdical evidence
of the existence and severity of her mental impairmegsgs. Kamann v. Colvin, 721 F.
3d. 945, 950 (8th Cir. 2013)Thus, the ALJ's revised gsgon captured the concrete
consequences of plaintiff's m&l limitations with regards teocial interaction, and the
change in wording was harrske error. In upholding the ALJ’'s action, the Court has
relied solely on the gunds articulated by éhALJ. As a result, any argument based on
the “Chenery doctrine” that the Court might have refi®n unexpressed grounds is moot.
(Doc. 22 at 2-3).

Finally, plaintiff argues that the Al erred in adopting the VE's opinions by
failing to weigh them for supportability and coreiscy. (Doc. 16 at 14). Specifically, it
appears plaintiff is arguing that the VE&pinions conflict withinformation in the
Dictionary of Occupational Titles and thiie ALJ failed to resolve the conflictd. If
such a conflict existed, the AlLresolved it under the guidedim in SSR 00-4p, and thus,
the argument is without merit.

When a conflict exists between VE tiesony and DOT information, neither the
DOT nor the VE eviderte automatically trumps the othe SSR 00-4p. Furthermore,
evidence from VEs canatude information nolisted in the DOT.Id. Information about

a particular job's requirements or abagcupations not listed in the DOT may be

2 Under theChenery doctrine, “the grounds upon which an administrative order must be
judged are those upon whiche record discloses that its action was basesEC v.
Chenery Corp., 318 U.S. 80, 87 (1943). Here, pl#inargues that defendant violated the
doctrine by making amrgument based guost hoc rationale and requests that the Court
disregard the argument. (Doc. 22 at 2-3Jowever, this Courhas judged the ALJ’s
decision purely on those groundgpeessed in the ALJ’s opinion.
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available in other reliable publications, infmation obtained directly from employers, or
from a VE's experience in job placement or career counsdithgWhen a VE provides
evidence about the requirements of a joboocupation, the ALJ has an affirmative
responsibility to ask about any possiblenftict between that VE evidence and
information provided in the DOTd. In these situations, th&J will ask the VE if the
evidence he or she has provided confleith information prowded in the DOT.Id. If
the VE's evidence apprs to conflict with the DOTthe ALJ will obtain a reasonable
explanation for the apparent conflidd.

The Court finds no evidence of a cluctf between the VE's testimony and the
DOT. Further, even if such a conflict exjstise Court finds that the ALJ appropriately
resolved it. Although plaintiff cites disgrancies in the VE testimony concerning DOT
codes, the VE could have reliably obtinthis informationthrough other reliable
publications or the VE’s own experiencBSR 00-4p. The ALJ explicitly asked the VE
whether her testimony was “in accordanathdOT,” to which tlke VE responded, “Yes

. and things not addressed in the Dlixe absenteeism are based on job posting
experience, and . . . my vocational experience.” (Tr. 73).

Plaintiff relies onWelsh v. Colvin, 765 F.3d 926 (8th €i 2014), but unlike
claimant Welsh, plaintiff has made no #bage to the VE's personal experience. 765
F.3d at 930. The Al resolved any supposed conflict by affirmatively asking about the
presence of any conflict, and tn&s not required tpursue the topic further when the VE
affirmed there was no conflict. SSR 004-plaintiff's contention that the Vocational
Expert Handbook requires the ALJ to inquiretiier about the “reasonable basis” for the
VE’s opinion is incorrect. (Bc. 22 at 4-5). That inquing only required when there is
an inconsistency or conflict between the Ydstimony and the DOT.SSR 004-p. As
stated above, no conflict is present heféwus, the ALJ had substantial evidence to find
the VE's testimony to be consistent withe information in the DOT and was not

required to further weigh the VE testimony.
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VII. CONCLUSION

For the reasons set forth above, ®eurt concludes the Commissioner’s final

decision that plaintiff was not skbled is supported by subsial evidenceon the record
as a whole. The decision of the Commissiogeaffirmed. Anappropriate Judgment
Order is issued herewith.

/S/ Dad D. Noce
UNITED STATES MAGISTRATE JUDGE

Signed on Apt 23, 2018.
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