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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF MISSOURI
EASTERN DIVISION
JEFFREY A. CHANDLER,
Petitioner,
V. No. 4:17CV-1477 NAB

TROY STEELE,

N N N N N N N N N

Respondent.

MEMORANDUM AND ORDER

This matter is before the Court on the Petitiodedfrey Chandle¢‘Petitioner”) for a writ
of habeas corpus under 28 U.S§2254. (Doc. 1.Respondent Troy Steele has filed a response
brief. (Doc. 10.) Petitioner did not file a reply and the time for doing so has passed.
Both partieshaveconsentedo the jurisdiction of the undersign&bhited States Magistrate Judge
pursuant t®28 U.S.C. 8§ 636(c). For the reasons set forth below, the petition for a writ
of habeagorpus is denied.
l. Background

In this casePetitionerwas charged by amended information with two counts of statutory
sodomy in the second degree, one count of statutory rape in the second degree, and one count of
incest.He waived his righto a jury trial and the case was beitighd. Viewed in the light most
favorable to the judgment, the following evidence was presented at PetitionehisttiehcT.C.,
who was born in 1992, is the biological daughtePefitionerand his wife. T.C. t&alearning
disabilities and an 1.Q. of 58. Starting when T.C. was sixteen yeafetitibnerbegan to have

sexual intercourse with T.C. and also committed oral and anal sodomy, having her jpealorm

! These facts are taken from the Missouri Court of Appeals’ decisiBatitionets directappeal (Resp't Ex. E) A
state court’s determination of a factual issue shall be presumed to be.@81dc$.C. § 2254(e)(1).
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sex on him until “white stuff would come outPetitioneralso touched T.C.’s genitals with his
fingers. In January 2010,.C. was upset and told the school nurse about the incidents with
Petitioner The school nurse called in the school counselor, Denise Richards (“Counselor”), who
talked with her. T.C. tal her that she was having a bad day becRetitonerhad been making

her lick on his “private parts.” T.C. demonstrated what she meant to Counselor by licking a pen
several times. T.C. also told her tRatitionerwould sometimes put his fingers in her private area
and would sometimes put his penis in her privates as well. T.C. cried while tellinge@oures

story, and said that she had not told anyone earlier because she was &fesitbokr Counselor

called the abuse hotline and also called T.C.’s mother.

Deputy Erin Doherty and Lieutenant David Lingle of the Lincoln County Sheriff’'s Office
responded to the call, bringing along a representative of the Children’s Division of tloailiss
Department of Social Services. T.C. told Deputy Doherty Rreitionerhad sexual intercourse
with her and that she performed oral sex on him at her home. Deputy Doherty and Lt. Lingle went
to T.C.’s home and got consent to search the home from T.C.’s mother. They seized some sheets
from the bedrooms, arféketitioneragreedd give a DNA sample. The sheet from T.C.’s bedroom
had a semen stain wiitetitioners DNA.

T.C. was interviewed by Mindy Skaggs, a forensic interviewer (“Interviewer”) &hiid
Advocacy Center (“CAC”) in Wentzville, Missouri. Interviewer estimate@.s. mental capacity
to be that of a child of 10 to 12 years of age, and geareglistioning accordingly. T.C. told her
that Petitioneraped her, explained what rape meant, and stated that he began doing it when she
was 14 years old. She also told kteait Petitionetouched her breasts and put his finger in her
vagina, and that something sexual happened every day. A SAFE examination was performed on

T.C. by Lori Sievers, a nurse practitioner (“Nurse”). T.C. told her Peditionerwould tell her
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when he wanted sex and that he would put his penis in her vagina or rectum. Nurse estimated that
T.C. had a mental age of roughly 12 to 13 years old.
Prior to Petitioner’s trial, w January 4, 2011hé probate court of Lincoln Coungntered
a judgment that T. was incapacitated and disabld@the Lincoln County Public Administrator,
Betty Cox (“Administrator”), was appointed as her guardian. T.C. was placed in a groagdrom
her safety, where she remained under supervision, and she continued her education.
Based in part on the guardianship and the probate court’'s dedisoBtate filed gpre-
trial motionseeking to admit T.C.’s owdf-court statements pursuant to section 491.075. Section
491.075 provides, in part, that:
1. A statement made by a child under the age of fourteen, or a vulnerable person,
relating to an offense under chapter 565, 566, 568, or 573, performed by another,
not otherwise admissible by statute or court rule, is admissible in evidence in
criminal proceedings in the courts of this state as substantive evidence to prove the
truth of the matter asserted if:
(1) The court finds, in a hearing conducted outside the presence of the jury that the
time, content, and circumstances of the statement provide sufficient indicia of
reliability; and
(2)(a) The child or vulnerable person testifies at the proceedings; or
5. For the purposes of this section, “vulnerable person” shall mean a person who, as a result
of an inadequately developed or impaired
intelligence or a psychiatric disorder that materially affects ability to functidks lac
the mental capacity to consent, or whose developmental level does not exceed that
of an ordinary child of fourteen years of age.
The trial court held a hearing on this motion, at which the State introduced T @& secords
(“Pretrial Exhibit 1”), which included her Individualized Education Plan (“IEBAd the certified
documents of the guardianship of T.C. in Lincoln County (“Pretrial Exhibit 2”). The State als
called Administrator as a witness at thearing.Petitioneis counsel introduced the medical

records from Barnedewish Hospital from T.C.’s examination (“Defendant’s Exhibit A”). The

State argued that the Lincoln County Probate Court had already determined that T.C. was
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incapacitated and disaa, and that the IEP indicated that her intellectual state was that of a
“vulnerable person” under section 491.075. Defense counsel argued that the records indicated
otherwise and that the State failed to prove that T.C. was a “vulnerabl@’pansbneede to
introduce expert evidence if it wished to establish BatJanuary 24, 2013, the trial court ruled
that T.C. was a “vulnerable person” as defined in Section 491.075.

The case proceeded to tr@m March 21, 2013. Administrator, T.C., Counselor, Deputy
Doherty, Interviewer, Lt. Lingle, and Nurse testified. Stacy Bolinger, of the Miskbginway
Patrol Crime Laboratory testified about the DNA testing. T.C.’s brother and najtioetestified
at trial. The State inoduced a number of exhibits into the record, andPiiionerintroduced
Exhibit A. After Petitioner was convicteoh all four countsthe trial courtsentencedetitionerto
three consecutive terms of seven years’ imprisonment for Counts | through 111, acahttuarent
term of four years’ imprisonment on Count V.

In his direct appeal, Petitioner raised one claim: that the trial court abuskétttion in
overruling his objections to the alleged hearsay testimony of Counselor, Nurse, andDitog D
the CAC interview introduced through interviewer. He argues this violated his atost rights
to confrontation and to a fair trial in that these statements were admittedsentien 491.075 as
“made by a vulnerable person” and that T.C. did not meet the statutory definition of “vulnerable
person.” Resp’t EXB, at10-17.The Missouri Court of Appeals considered the claim omtasts
anddeniedthesame. Resp’t Ex. E, at 5-6.

Petitioner filed goro semotion for posiconviction relief pursuant to Missouri Supreme
Court Rule 29.15, counsel was appointed, and Petitioner filed an amended motion for post
conviction relief under Rule 29.15. Resp’t Ex, & 9 The motion court held an evidentiary

hearing and denied Petitioner's motion for postviction relief. Resp’t Ex. G, at-20. On appeal,
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Petitioner raised one claim: ineffective assistance of trial counsel iforefao object under
Missouri v. Seibert542 U.S. 600 (2004) to a police detective’s trial testimony that he did not
believe Petioner's denials of committing the charged offenses because his “gestares”
during interrogation indicated he was not telling the truth. Resp’t Ex. {2aThe Missouri Court

of Appeals denied the claim on the merits. Resp’t Ex. |, at 2.

Petitione asserts two claims ithe preseng 2254habeagetition: (1) that trial counsel
was ineffective for failing to object when the police detective testified that heoditdetieve
Petitioner’s denials of committing the charged offenses because his -geistares” during
interrogation indicated he was not telling theh; (2)thatthe trial court erred in admitting hearsay
evidence under MissouRevised Statute Sectig®1.075>
Il. Standard of Review

“The writ of habeas corpus stands as a@aded against imprisonment of those held in
violation of the law. Judges must be vigilant and independent in reviewing petitions fortftze wr
commitment that entails substantial judicial resourcEafrington v. Richter 562 U.S. 86, 91
(2011).“In general, if a convicted state criminal defendant can show a federal habeathab
his conviction rests upon a violation of the Federal Constitution, he may well obtain a writ of
habeas corpus that requires a new trial, a new sentence, or releasmbd v. Thaler569 U.S.

413, 421 (2013). The Anfierrorism and Effeive Death Penalty Act of 1996, 28 U.S.(2Zh4
(AEDPA) applies to all petitions for habeas relief filed by state prisonéss thiis statute’s

effective date of April 24, 1996.indh v. Murphy 521 U.S. 320, 3289 (1997). In conducting

2 Petitioner’s Ground Two refers to RSN8et75.078.2, no§ 491.075. (Doc. 1, at 6.) Respondent’s brief suggests
the relevant statute sections §r491.075 and 497.075. (Doc. 10, at 3tjowever,a full review of the Petition and
Respondent’s exhibits suggests tRatitioner’s reference ®475.078.2 and Respondent’s reference468075
were inadvertent. Sectiat91.075 is the relevant statute utilized by the trial court and Missouri Court of Appeal
and Ground Two should leharacterized as stated above

5
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habeas review psuant to 28 U.S.C. 8254, a federal court is limited to deciding whether a claim
that was adjudicated on the merits in state court proceedibpe$ulted in a decision thatas
contrary to, or involved an unreasonable application of, clearly estdbliSkderal law, as
determined by the Supreme Court of the United Statg®) resulted in a decision that was based
on an unreasonable determination offtmes in light of the evidence presented in the State court
proceeding.” 28 U.S.C. 8254(d). A déermination of a factual issue made by a state court is
presumed to be correct unless the petitioner successfully rebuts the presumguioecthess by
clear and convincing evidence. 28 U.S.C. § 2254(e)(1).

For purposes of 8254(d)(1), the phrase “cldw established Federal law” “refers to the
holdings, as opposed to the dicta, of [the Supreme] Court’s decisions as of the time ef/tre rel
statecourt decision.”Lockyer v. Andrade538 U.S. 63, 71 (2003). “In other words, ‘clearly
established fedelréaw’ under 82254(d)(1) is the governing legal principle or principles set forth
by the Supreme Court at the time the state court renders its dedidian.7172. To obtain habeas
relief, a habeas petitioner must be able to point to the Supremepecetient which he thinks
the state courts acted contrary to or unreasonably appliethheit v. Norris459 F.3d 849, 853
(8th Cir. 2006).

A state court’s decision is “contrary to” clearly established Supreme Caaedgent “if
the state court eitheapplies a rule that contradicts the governing law set forth in [Supreme Court]
cases’ or ‘confronts a set of facts that are materially indistinguishaiste drdecision of [the]
Court and nevertheless arrives at a result different from [the] precedeanry v. Johnsarb32
U.S. 782, 792 (2001) (citing/illiams v. Taylor529 U.S. 362, 405-406 (2000)).

A state court decision is an unreasonable application of clearly establighretn® Court

precedent if it correctly identifies the governing legal rule but applies it wmably to the facts
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of a particular prisoner’s cadd. (citing Williams, 529 U.S. at 40-408). “[A] federal habeas court
making the ‘unreasonable application’ inquiry should ask whether the state couitatamplof
clearly established federal law was objectively unreasondtlet 793 (citingWilliams 529 U.S.

at 409). “A state court decision involves ‘an unreasonable determination of the fiagis of the
evidence presented in the state court proceedings,’ 28 U.8254&d)(2), only if it is shown that
the state court’'s presumptively correct factual findings do not esygyort in the record.”
Evenstad v. Carlsond70 F.3d 777, 782 (8th Cir. 2006). Clear and convincing evidencsgdteat
court factual findings lack evidentiary support is required to drabéaselief. 28 U.S.C. §
2254(e)(1)Woodv. Allen, 558 U.S290, 293 (2010)A “readiness to attribute error is inconsistent
with the presumption that state courts know and follow the l#Wabddford v. Visciotfi537 U.S.
19, 24 (2002). AEDPA's highly deferential standard demands that state court decisions be given
the benefit of the doubld.

1. Discussion

A. Ground One: Ineffective Assistance of CounselTrial Counsel's Failure to
Object to Detective Testimony Regarding Petitioner’s “MicreGestures”

In Ground One, Petitioner argues that his trial counsel was ineffectied baghe failure
to objectunderMissouri v. Seiber42 U.S. 600 (2004p the police detective’s testimony at trial
that he did not believe Petitioner’'s denials of committing the charged offensassbeof his
“micro-gestures” during interrogation that indicated he was not telling the &ftér. his trial,
Petitioner filed goro semotion for postconviction relief pursuant to Missouri Supreme Court Rule
29.15, counsel was appointed, and Petitioner filed an amended motion feopastion relief
under Rule 29.15, arguing trial counsel was ineffective for failure to object to theivaEsec
testimony Resp’t Ex. G, at 9. The motion court held an evidentiary heatimgnich Petitioner’s

trial attorney testied. Id. The motion courtlenied Petitioner’s motion for pesbnviction relief.
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Resp’t Ex. G, at 40. Petitiorer raised this claimagainin the appeal from the denial pbst-
conviction relief, and the Missouri Court of Appeals denied in on the merits. Resp’t Ex. I.

To prevail on a claim of ineffective assistance of counsel, a petitioner must stesten
that his attorney failed to exercise the degree of skill and diligence a reasa@rapbtent attorney
would exercise under similar circumstances, arditadally, the petitioner must show that she
was prejudiced by her attorney’s action or inactibee Stricklang. Washington466 U.S.668,

687 (1984) A petitioner must show that “counsel made errors so serious that counsel was not
functioning as the “counsel” guaranteed by the Sixth Amendmieht:Prejudice” is shown by a
petitioner when it is demonstrated that there is a reasonable probability thatdowirfeel’s errors,

the result of the proceeding would have been diffetdnaat 694. A “reaspable probability” is
defined as a probability sufficient to undermine confidence in the outédnidne petitioner must

not only assert prejudice but must affirmatively prove that prejudice was prgsentl at 693.

When an ineffective assistance oidias been addressed by the state court, this Court must
bear in mind that “[tjaken together, AEDPA afdrickland establish a ‘doubly deferential
standard’ of review.'Williams v. Roper695 F.3d 825, 831 (8th Cir. 2012) (quotiGgllen v.
Pinholster,563 U.S. 170, 201 (2011)). In the context of a habeas claim, it is not sufficient for a
petitioner to “show that he would have satisf@tdckland’stest if his claim were being analyzed
in the first instance.Bell v. Cone535 U.S. 685, 6989 (2002). “Rather, he must show that the
[state court] applie&tricklandto the facts of his case in an objectively unreasonable maider.”
at 699.

A federalhabeagourt need not address the prejudice prong if the attorney's performance
was not defient. See Parkus v. Bowersok57 F.3d 1136, 1140 (8th Cir. 1998). Likewise, a

federalhabeasourt need not address counsel's allegedly deficient performance if the petitioner
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has failed to show prejudic8ee Stricklang466 U.S. at 69AVilliams v. Lock, 403 F.3d 1022,
1025 (8th Cir. 2005).

Importantly, an attorney does not provide ineffective assistance of counsel by failing to
pursue an action that lacks meiMcReynolds v. Kemn208 F.3d 721, 724 (8th Cir. 2000)
(discussing an attorney's failurepiesent a Confrontation Clause challenge to admitted testimony
that was “unlikely to succeed ®ccord Dodge v. Robinspf25 F.3d 1014, 1019 (8th Cir. 2010)
(finding counsel's failure to present a double jeopardy objection to a sentence did naiteonstit
ineffective assistance because the objection lacked migrd);v. Mapes412 F.3d 970, 979 (8th
Cir. 2005) (finding a trial attorney “was not ineffective for failing to makefaatually meritless”
argument);Gray v. Bowersax281 F.3d 749, 756 n.3 (8th Cir. 2002) (noting that “a claim of
ineffective assistance [of counsel] is not viable” where the attorney‘sedralijection to evidence
and argument “would have been without merit”).

Petitioner argued that his trial counsel’s failure to oldetihedetective’s testimoniased
on aSeibertchallenge rendered trial counsel ineffective. Both the motion court and the Missouri
Court of Appeals found thaMissouri v. Seibertwas distinguishable and did not support
Petitioner’s ineffective assistance claiResp’t Ex. F, at 4; Resp’'t Ex. |, at 3.

In assessing the merits of Petitioner’s claim, the Missouri Court of Appeals regiewe
Seibert,and explained whyeibert’'sholding does not support PetitionedsggumentResp’t Ex.

I, at 3.In Seiberf the United States Supreme Court held that the giviljrainda warnings mid
interrogation, after the defendant gave a confession, was ineffective undectmestances, and
therefore the “posivarning statements” were inadmissible at tihéiksouri v.
Seibert 542U.S.600, 616—-17 (2004plurality opinion).There, the police used a particular two

step interrogation technique in a calculated way to underminditaeda warnings.ld. at 621.
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In the twostep interrogation, the police first question defendant without and thernviveihda
warnings, each time eliciting the same statemdnt.

Here, dter Petitioner was arrested, he was questioned by a police detective both before and
after he receiveirandawarnings. Resp’t Ex. |, at 4. Prior to giving the warnings, the detective
spent approximately fifteen to twenty minutes asking Petitioner questions about hisoshadkgr
employment, and family dynamict&d. When the detective did give Petitioner thBranda
warnings, Petitioner signed a form stating that he understodditaada rights and elected to
waive them. After Petitioner waived W&randarights, the detective began to question Petitioner
about the allegations against hilah.

At trial, the prosecutor asked the detective to describe higimtewith Petitioner:

PROSECUTOR: How did your interview with the defendant begin?

DETECTIVE: Basically Mr. Chandler's demeanor was very calm and just

nonchalant. In regards that, basically denied allegations once we got into what

the allegations were. Every time | would bring a specific allegation up, he would

deny it. And then as | would follow up with it, reMr. Chandler would make

micro-gestures.

Petitioner'scounsel objected to the detective’s testimony on the grounds that there was “no
foundation laid that [the detective] [was] an expert in any kind of rgesiures or hidden body
language or anything of that nature.” The prosecutor responded that the detectivdifying tes
merely “as to what he personally observed,” and the trial court overruled defense 'sounsel
objection. The prosecutor then continued with the detective:

PROSECUTOR: Sir, as part of your training, and particularly in the training that

you just referenced, do you learn about verbal and nonverbal cues?

DETECTIVE: Yes, sir.

PROSECUTOR: Can you explain the difference between the two?

DETECTIVE: Verbal and nonverbal, basically when you ask a question, basically

if someone that is deceptive would pauspeet the question. Basically what that

tells us in our mind is that they’re trying to come up with an answer or trying to
come up with a different answer than what their brain already knows is the truth.

10
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Nonverbal is basically movements of their body, htwy position themselves,

how they adjust themselves, and that’s all part of the rapport building. What we're
establishing when we’re doing the nonchalant and nonstress questions is we'’re
establishing what their baseline is, basically what their body mechanics are, how
they’re sitting, this, that, and the other. And then what we’re trained to do is notice
it when we ask a stress question, how their body changes when we ask that hot
guestion, basically what they do, basically it’s their tell.

PROSECUTOR: OC&y. And how did Mr. Chandler react to a stress question
generally?

DETECTIVE: Generally he would nod his head up and down.

PROSECUTOR: Can you indicate how—what you mean by that?

DETECTIVE: Basically he would say no, but he wouldlhiés head up and down,
which is a micregesture telling us that, yes.

Resp’t Ex. | at4-5.
The Missouri Court of Appeals explained whyased on the detective’s testimony
regardinghis interview with PetitioneraSeibertobjection would not have been successful:
Most impatant, in this case Chandler admits that there is no evidence that the police
detective who interrogated him used the step interrogation technique
condemned irseibert.Chandler simply argues that the interrogation techniques the
detective did use haddlsamesffecton his understanding of hidirandarights. But
not even that much is true. Unlike the tatep interrogation inSeibert, the
detective's questioning in this case did not deprive Chandler of arfceeational
choice whether to exercise INBrandarights,see Seiber§42 U.S. at 611 (plurality
opinion) ("Miranda addressed 'interrogation practices ... likely ... to disable [an
individual] frommaking a free and rationahoiceé about speaking, and held that a
suspect must be '‘adequately afiectively' advised of the choice the Constitution
guarantees.” (quotiniliranda, 384 U.S. at46465, 467) (emphasis added)), and
thus no unconstitutional coercion resulted here.
Resp’t Ex. |, at 4. Petitioner argued the detective unconstitutionally coerced hinSesnaerty
reusing what was learned during the-pr@ning stage to get Petitioner to incriminate himself after
theMirandawarnings. The Missouri Court of Appeals found that no suclcametook place, as
Petitioner “had no reason to suspect that during thevaraing questioning, the detective was
drawing any particular conclusions about [Petitioner’s] body language while speakimgsdhat
[Petitioner] keeping his head still whiégswering a question meant that he was telling the truth.”

Resp’t Ex. I, at 6. Thus, it follows that after he was Mirandized, Petitioner hadsanré feel

11
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pressured by the detective to use particular body language when denying that he committed
criminal offensesld. The Missouri Court of Appeals also noted tlitaagreed withthe court’s
Western Districbpinion holdinghatSeiberts “inapplicable” and does not call for the suppression

of evidence obtained where during the-ptaver background questions, defendant does not make
any allegedly incriminating statements prior to receiving Mienda warnings. SeeState v.
Hughes 272 S.W.3d 246, 255 (Mo. Apj/.D. 2008)(“Unlike Seibert.. this is not a case where
Hughes was questioned concerning the circumstances of the offense, then adviseght$ laisdi

simply urged to repeat incriminating statements he had previously made.”).

Under this Court’s highly deferential review of the record, the undersigned condiaties t
the Missouri Court of Appeals’ decision affirming the deniaPetitioner’sclaim that his trial
attorney provided ineffective assistance of counsel in failingise aSeibertchallenge during the
detective’s testimony regarding his interrogation of Petitioneneigher contrary to,nor an
unreasonable application &trickland Additionally, the Missouri Court of Appeals’ description
of the facts is fully supported by the trial transcript and the motion court’'s de@seResp’t EX.

A, at 212213; Resp’t Ex. F, at 191. Thus, thedecisiondoes not involve an unreasonable
determination of the facts in light of the evidence presented. The Court will derashrabef on
this claim.

B. Ground Two: Trial Court Error —Overruling Objection to Alleged Hearsay
Testimony

In Ground Two, Petitioner argues that the trial court abused its discretion in overruling
defense counsel's objection to the admissiorowtfof-court statements made by T.Gnder
Missouri Revised Statute £91.075 He contends admitting thetatements isinconstitutional
under both Mo. Const. art. |, 88 10, 18(a) and under the United States Constetiboner first

raised the issue in opposition to a pretrial motion and later raised it on direct appeal.

12
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This Court will not second guetig state court's determination that the admissidntfs
out-of-court statements was valid under secd®4.075or under the Missouri Constitutiofjl]t
is not the province of a federal habeas court to reexaminecstatiedeterminations on stalwv
guestions.’Estelle v. McGuirg502 U.S. 62, 63 (1991). Pursuant to secfi®h.075, the trial court
uses a totality of the circumstances test to determine whether the chidfscoutt statement is
sufficiently reliable to admit at triabtate v. Spinkle, 122 S.W.3d 652, 661 (Mo. Apy!/.D. 2003).
Under this test, the courts consider numerousenatusive factors including: (1) spontaneity and
consistent repetition; (2) the child's mental state; (3) whether or not the ctild imative to
fabricatethe statement; (4) the child's knowledge of the subject matter of the statemeis} and (
the lapse of time between when the sex acts occurred and when the child reportédl them.

The trial court conducted a pretrial hearing to determine if the statemengtseliable and
found they were made under sufficiently reliable circumstances to be admissible unde
section491.075. Resp. Ex. A at13-26 The Missouri Court of Appeals reviewed the trial court's
reliability analysis and found that the court did abuse its discretion in admitting the hearsay
testimony. Resp. Ex. E at® This Court will not second guess a state court's determination of an
issue of state law.

Petitioner also contends that the introduction of theobaeburt statements violatdus
rights to due process and confrontation under the United States Constitution. Fed&sakidour
reverse a state court's evidentiary ruling only if Petitioner cites errorsréghacaegregious that
they fatally infected the proceedings and renddjmetitioner's] entire trial fundamentally
unfair.” Anderson v. Goekd4 F.3d 675, 679 (8th Cir. 199P)etitioner has failed to meet his high

burden. The Court cannot say the trial court erred in admitting thef-@ourt statements.

13
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“Rulings on the adnsision or exclusion of evidence in state trials rarely rise to the level of a federal
constitutional violation.’/Nebinger v. Ault208 F.3d 695, 697 (8th Cir. 2000).

Section491.075has repeatedly been found constitutional under the Missouri
constitution.SeeState v. Biggs333 S.W.3d 472 (Mo. 2011). The United States Supreme Court
has held that “statements by very young children will rarely, if ever, implicat€onfrontation
Clause.”Ohio v. Clark 576 U.S. 237, 2448 (2015). Furthermore, “when thedarant appears
for crossexamination at trial, the Confrontation Clause places no constraints at a# ase of
his prior testimonial statementrawford v. Washingtqrb41 U.S. 36, 59 n. 9 (2004).

Here,T.C. testified at the trial, thus eliminagnhe Confrontation Clause concern, and both
the trial court and Missouri appellate court found her statements werentlagefficient indicia
of reliability to be introduced at triahdditionally, the Missouri appellate court found that “T.C.’s
testimay alone was sufficient for the trial court to convict [Petitioner] on all four soURESp’t
Ex. E, at 6. Thus, even assumiagguendothat the admission of thevidencewas erroneous,
Petitioner cannot show he was prejudiced because T.C.’s out of court statementst weteome
determinativeSee id(citing State v. Crewg}06 S.W.3d 91, 995 (Mo. App. 2013) (“even if the
court erred in admitting the hearsay evidence, in a judge tried case, we presuheetti@judge
was not prejudiced by inadmissible evidence and was not influenced by it in reaching a judgment
unless it is clear from the record that the trial judge considered and relied upordthessitale
evidence”). The introduction of these statements did notate Petitioner's constitutional rights.
Accordingly, Groundrwo will be denied.

IV.  Conclusion
Based on the foregoing, the Court finds tRatitionels request for relief pursuant to 28

U.S.C. § 2254 should be denied. The Court finds that the state court's findings and conclusions
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regardingPetitionels claims were not contrary to, nor do they involve an unreasonable application
of clearly established federal law as determined by the Supreme Court of teeé States, nor
did they result in a decision that was based on an unreasonable determination of thdidgtts i
of the evidence presented in the state court proceedings. Further, Heetitiseerhas made no
showing of a denial of a constitutional right, the Court will not issue a certifi€aepealability.
See28 U.S.C. § 2253(c)(2iedeman v. Benspt22 F.3d 518, 522 (8th Cir. 1997).

Accordingly,

IT IS HEREBY ORDERED that the Petition ofeffrey A. Chandlefor a Writ
of HabeasCorpus pursuant to 28 U.S.C. § 225DEBNIED. (Doc. 1.)

IT IS FURTHER ORDERED thata separate judgment will be entered this same date.

IT IS FURTHER ORDERED that for the reasons stated herein, any motion by Jeffrey
A. Chandler for a Certificate of Appealability will EBENIED.

So Ordered thiséth dayof November, 2020.

Tl L St

NANNETTE A. BAKER
UNITED STATES MAGISTRATE JUDGE
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