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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF MISSOURI
EASTERNDIVISION

KATHERINE M. FEEMSTER, )
next friend A.E.J., a minor )
)
Plaintiff, )
)
V. )
) Case Not:17-CV-1529SPM
)
)
NANCY A. BERRYHILL, )
Acting Commissioner of Social Security, )
)
Defendant. )

MEMORANDUM AND ORDER

This is an action undé&r U.S.C. 88 405(g) and 1383(c)(8} judicial review ofa finding
by DefendantNancy A. Berryhill the Acting Commissioner of Social Security, that Plaintiff
A.E.J., minor son of Katherine M. Feemstegased to be disabled unddtle XVI of the Social
Security Act, 42 U.S.C. 88 138#t seq., as of July 152015. The parties consented to the
jurisdiction of the undersigned magistrate judge pursuant to 28 U.586(§) (Doc. 14)
Defendant has filed a motion to dismiss this case for lack of subject matteicjiorsdDoc. 13).

On October 10, 2017, Plaintiff filed a response. (Doc. 16).

! This action was brought by Katherine Feemster on behalf of her minor son, Ati.Js, tive
disability claimantin this decision, the Court willse the termiPlaintiff” to refer to A.E.J. and
will describeactions taken by Katherine Feemster on A.E.J.’s behalf as actions of Plaintif
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l. LEGAL STANDARD

A motion to dismiss for lack of subject matter jurisdiction under Rule 12(b)(1) may be
either a “facial” challengevhich isbased on the face of the pleadings, or a “factual” challenge, in
which the court considers matters outside the pleadsegditusv. Sullivan, 4 F.3d 590, 593 (8th
Cir. 1993);Osborn v. United Sates, 918 F.2d 724, 728. 6 (8th Cir. 1990)C.S. ex rel. Scott v.
Mo. Sate Bd. of Educ., 656 F. Supp. 2d 1007, 1011 (ENdo. 2009).If the movant brings a factual
challenge, “the court may receive competent evidence such as affidavits, idepgestimony,
and the like in order to determine the factual dispuféLis, 4 F.3d at 593Plaintiff bears the
burden of establishg the existence of subject matter jurisdiction by a preponderance of the
evidence.See Eckerberg v. Inter-Sate Studio & Publishing Co., 860 F.3d 1079, 1084 (8th Cir.
2017);0ne Point Solutions, LLC v. Borchert, 486 F.3d 342, 347 (8th Cir. 2007).

Here, Defendant raisedactual challenge to the Courssibject matter jurisdiction, so the
Court must consider the affidavits aexhibitsin the recordand determine whether Plaintiff has
shown by a preponderance of the evidence that jurisdiction exists.

. BACKGROUND

On October 15, 200®laintiff filed an applicatiorfor disability benefits under Title XVI
of the Social Security Actind Plaintiffiwas founddisabded as of October 1, 2009. Declaration of
Cristina Prelle (“Prelle Déc¢), Doc. 131, at § 3(a)& Ex. 12 On July 23, 20%, Disability
Determination Services found that Plaintiff's disability ceased as gf Jo) 2015.1d. On
December 29, 2015, that determination was affirmed on reconsidetdtiah3(b) &EXx. 2. On
January 7, 2016, Plaintiff filed, through his motteeRequest for Hearing lAdministrativeLaw

Judge (ALJ)Id. at 3(c) & Ex. 3. Plaintiff's mothedid not appear at the hearing scheduled for

2 Exhibit numbers refer tthe exhibitsattachedo the Prelle Declaration.
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June 7, 2016, but provided apbcause for failure to appear, and the hearing was reschdduled
November 3, 2018d. at 3(c) &Exs. 4-6. On July 27, 2016, a document titled “Notice of Hearing”
was sent to Plaintii§ mother, notifyingher of the date, time, and location of theevember 3,
2016hearing and stating that it was important tRkintiff and his motheattend.ld. at 3(c) &

Ex. 6. On October 20, 2016, a document titled “Notice of Hearingportant RRminder” was
sent to Plaintifs mother notifying herof the date, time, and location of tNevember 3, 2016
hearingand stating that $hedid not appear and did not provide a good reason for not appearing,
the ALJ would dismiss the request for hearing without further ndtic& Ex. 7. On October 24,
2017, Plaintiff was contacted by phone to remiid bf the hearing date and timiel. & Ex. 8.
Neither Plaintiff nor his mother appeared at the hearing on November 3,1@0dt63(d) &EX. 9

at 5 On November 16, 2016, the ALJ issued a Notice of Dismissal and Order of Disitussal.
The ALJnoted in the Order of Dismissal thaithe Plaintiff nor his mother had appeared at the
hearing, that they had not notified the ALJ that they would not appear and the heatitigeréha
had been no contafrom Plaintiff or his mother to explain the failure to attend the hearing, and
that the United States Postal Service had not returned any corresponddéedaaRéaintiff. Ex.

9, at p. 5Plaintiff requested that the Appeals Council review the ALJ’s order of diaingsx on
March 17, 2017, the Appeals Council denied the request for rehdeat. 3(e) &Ex. 10.

On May 17, 2017, Piatiff filed the instant action seeking judicial review of the decision
of the Commissioner. Plaintiff asserts that the decision of tran@issioner was not based on
substantial evidence in the record and that the decision should be reversed, remanded, and
modified.On August 14, 2017, Defendant filed the instant motion to dismiss the case for lack of
subject matter jurisdiction, arguingattthis Court does not have jurisdiction to review the decision

of the Commissioner because there was no final decision made after a hearingiffidtaise.



On October 10, 2017, Plaintiff filed a response, asserting that Plaintiff had not gatéeerate
that Plaintiff had been treated like a number rather than like a human being. fRittentiied to
the response exhibits relevant to a review of Plaintiff's disability clainmtiffadid not address
the failure to attend the hearing before the At.he subject matter jurisdiction arguments raised
in Defendant’s motion.
[I1l1.  DISCUSSION
42 U.S.C. 8 405(g) sets forth an individualight to judicial review of decisions made by
the Commissioner of Social Security:
Any individual, after any final decisioaf the Commissioner of Social Security
made after a hearing to which he was a party, irrespective of the amount in
controversy, may obtain a review of such decision by a civil action commenced
within sixty days after the mailing to him of notice of suetidion or within such
further time as the Commissioner of Social Security may allow.
42 U.S.C. § 405(g).Section 405(h) further provides:
The findings and decision of the Commissioner of Social Security after a hearing
shall be binding upon all individuals who were parties to such hearing. No findings
of fact or decision of the Commissioner of Social Security shall be redieywany
person, tribunal, or governmental agency except as herein provided. No action
against the United States, the CommissiarieBocial Security, or any officer or
employee thereof shall be brought under section 1331 or 1346 of Title 28 to recover
on any claim arising under this subchapter.
42 U.S.C. § 408h). As other ourtshave found, these provisions establish Beattion405(g)
provides the exclusive basis for judicial review of a decision of the Commissibrigwcial
Security. See Kaeding v. Berryhill, Civ. No. 16889 (JRT/TNL), 2017 WL 4023101, at *2 (D.
Minn. Sept. 13, 2017gcott v. Colvin, No. 6:13943-MGL-KFM, 2015 WL 500736, at *3 (D. S.C.

Feb. 15, 2015).

3 Section 1631(c)(3) of the Social Security Act provides that 42 U.S.C. § 405(g) applies to
judicial review of a final decision of the Commissioner of the Social Se@ulityinistration
under Title XVI of the ActSee 42 U.S.C. § 1383(c)(3).
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Defendant argues thda2 U.S.C. § 405(g) does not provide a basis for jurisdiction in the
instant casebecause that provision authorizes judicial review only of a “final decision of the
Commissioner of Social Sexty made after a hearing.” 42 U.S.C. § 405(g). Defendant points out
thatthere was no hearing in this case, because Plaintiff (and his miailext)to appear at either
of the two scheduled administrative hearings. Although Plaintiff provided good fautes
failure to appear at the first hearing, Plaintiff did not provide good causailiorefo appear at
the second hearing. The ALJ therefore issued an Order of Dismissalniiffaequest for a
hearing,and the Appeals Council denied Plaingiffequest for review of the Order of Dismissal.

Courts that have addresséuis issuein very similar factual situatiorsincluding the
Eighth Circuit—have consistently held that the Commissioner’s dismissatlaiirmants request
for hearing is not afinal decision of the Commissioner of Social Security made after a hgaring
and thughat district courts lack jurisdiction to review the Commissiandgcision in such cases.

In Haynes v. Apfel, 205 F.3d 13468th Cir. 2000) (unpublished), the plaintiff's application for
disability benefits was denied, and he requested a hearing before dal.At>1. A hearing was
scheduled, but the plaintiff did not attend because he lacked transportation to the reedrirey
ALJ then dismissed the request fdnearing and affirmed the denial of benefits.The plaintiff
brought suit in federal coyrasking that the court review his claim for benefits and eksming
that he was denied due process when the ALJ dismissed his request for @ reeaCiting 42
U.S.C. § 405(g), the Eighth Circuit found thiaé district court lackedijisdiction to review the
Commssioner’s decision regardirtisability benefits, because “[the plaintiff's] hearing request
was dismissed after he failed to appear, thog no haring was ever heldld. The court found
that the district court ditlavejurisdiction to reviewthe plaintiff's due process claim, but it found

that the district court had correctly granted summary judgment in the Commmeissifavor on



that claim becausé¢he plaintiff had been afforded the opportunity to be heard at a meaningful time
and in a meaningful mannéd.* See also Kiiker v. Astrue, 364 F. App’x 408, 40910th Cir. 2010)
(“[W]hen, as here, the Commissioner dismisses a claim without a hearirtg theeclaimant’s
unexcused failure to appear, federal courts lack jutisdito review the dismissal.”)saeding v.
Berryhill, 2017 WL 4023101, at *2holding that there waso “final decision” subject toeview
wherethe plaintiff failed to appear dtis administrative hearing, the ALJ issued an Order of
Dismissal, and the Appeals Council declined to review the dismissal; grantingtimei€xmoner’s
motion for summary judgment on the ground that the court lacked subject matter jarisdicti
Scott, 2015 WL 500736, at?(“In this matter, the ALJ dismissed the plairisffequest for hearing
when she failed to appear for either of two scheduled hearings and failed tgabewause for
not doing so, and the Appeals Council declined Plaistifiquest for review. Therefore, inasmuch
as Defendant failed to render a final decision following a hearing, the Cckstjlaisdiction over
Plaintiff's claim. As such, the Court will grant Defendamnotion to dismiss this action for lack
of subject matter jurigdtion.”) (internal citations and quotation marks omittesbe also Cotton
v. Colvin, No. 4:13CV-2412TCM, 2014 WL 2480372, at *3 (E.D. Mo. June 3, 2014) (“The
Appeals Council’'s denial of a request for review of a decision dismissirguasiefor a hearing
is not subject to judicial review.”).

Here, as in the above cases, the recoravstibatthe ALJ issued an Order of Dismissal
afterPlaintiff failed to appeeat the administrative hearing. The Appeals Council denied Plaintiff’s
request to review that dismissal. On these facts, the Cwiomes never made a “final

decision. . .after a heang” subject to review by this Court. Therefore, this Court lacks

4 In the instant case, Plaintiff does not assert that his due process rightiewied.
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jurisdiction to review the decision of the Commissioner, and Defendant’s motion teslisiti
be granted.
IV.  CONCLUSION
For all of the above reasons,
IT 1S HEREBY ORDERED that Defendant's Motion to DismisgDoc. 13) is
GRANTED.

IT ISFURTHER ORDERED that Plaintiff's complaint i1 SM1SSED.

A4, 0.2

SHIRLEY PADMORE MENSAH
UNITED STATES MAGISTRATE JUDGE

Dated thisl2thday ofOctober, 2017.



