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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF MISSOURI
EASTERN DIVISION
ANTHONY PACE,
Plaintiff,
V. CASENO. 4:17CV1776HEA

FEDERAL NATIONAL MORTGAGE ASSOC.,

\ ;) N N N N N N N N

Defendant,

OPINION, MEMORANDUM AND ORDER

This matter is before the Court &@fendants motion to dismisgDoc. No.
9]. Plaintiff has responded to the motido which Defendant has responded. The
matteris fully briefed. For the following reasons, the Court will graetendant
motion.

Facts and Background

Plaintiff's Petition alleges the following:

Onorabout Septembe?7, 2010, a foreclosurale wasconductedon
Plaintiff's property.

Defendanpurchasedheproperty.

At thetime, Plaintiff wasunawarethatfor theyearsprecedinghe
foreclosurePefendanthad forall intentsandpurposesctuallyownedthe

loan andwasusingWells Fargoasa gbrified servicerunderits guidelines.
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Defendanputinto placemultiple safeguard$o ensurdhatalthoughit
wasnotlisted on the not@enddeedof trustthatit would haveall sayasto how
themortgage woulde handledandwould bethebeneficiaryif the property
wentinto foreclosure.

To thatextent,eventhoughit was nevermentionedin the noteanddeed
of trust,Defendantpurchasedhe propertyat the foreclosuresale,and did so
with acreditbid, aluxury no third-party bidderwould havebeengiven.

Defendant, because tifearrangementadewith Wells Fargobefore
enteringinto theloanagreementvith Plaintiff, wasthe trueownerof theloan
atall timesit wasbeingservicedby Wells Fargo.

During this time, DefendantforcedWells Fargoto enterinto asham
modification andotheragreementsvith Plaintiff, duringwhich it told Plaintiff
not to makehis paymentsthathewould be modified, andto disregardthe
written communicationhe receivedindicating his default.

Employees oWells Fargo,actingasagentdor Defendantfold Plaintiff
repeatedlythat hewaseligible for loan modification,andthathe must be
behindin his paymentso receivesuchmodification.

Plaintiff relied on therepresentationsf theagentsf Defendantandwas
therebyharmedwhenDefendanpurchasedhe propertyatforeclosuresale.

Plaintiff wasremovedrom his homan Januaryof 2014.



Plaintiff hasbeenharmedby creditreportingdoneerroneouslyon him by
Defendantand its agentWdls Fargo,which hascosthim job opportunitiesand
madehis costof aedit, to the extenthe could get any, much more expensive.

Defendantirgueghe Petitionshould be dismissed under the doctrine of res
judicata.

Standard

To survive a motion to dismiss under Rule 12(b)(6) for failure to state a
claim upon which relief can be granted, “a complaint must contain sufficient
factual matter, accepted as true, to ‘state a claim to relief that is plausible on its
face.” ” Braden vWal-Mart Stores, Ing 588 F.3d 585, 594 (8th Cir. 2009)
(quotingAshcroft v. Igbal556 U.S. 662, 678 (2009)). A claim is plausible on its
face “when the plaintiff pleads factual content that allows the court to draw the
reasonable inference that the defendant is liable for the misconduct allegat.”
556 U.S. at 678. In making thitetermination, the Court must grant the plaintiff all
reasonable inferences that can be drawn from the complaint's factual allegations.
Seelustgraaf v. Behren$19 F.3d 867, 8723 (8th Cir. 2010).

The Court can take judicial notice of public records and consider them on a
motion to dismissStahl v. U.S. Dep't of Agric327 F.3d 697, 700 (8th Cir. 2003).
Here, the Court has considered certain matters of public re¢bebriginal Pace

state courtase file 11JECC00078, and the removal there#if] 1-cv-00489



CAS—as well as documents that are necessarily embraced by the com@aat
Porous Media Corp. v. Pall Corpl86 F.3d 1077, 1079 (8th Cir. 1999) (holding
that, when considering a motion to dismiss, the court “may consider some
materials that are part of the public record or do not contradict the complaint, as
well as materials that are necessarily embraced by the pleadings”) (citations and
internal quotation marks omitted); see afswtson v. City of Fargd00 F.3d 992,
1000 (8th Cir. 2010) (“[W]e see no reason why the District Court, like this Court,
could not take judicial notice of the publicly availablatetourt argument,
particularly where the issue at hand is possible preclusion of a federal claim as a
result of those same stateurt proceedings.”seealsoGermain Real Estate Co.,
LLC v. HCH Toyota, LLC778 F.3d 692, 695 (8th Cir. 2015).
Discussion

To establish that a claim is barred by res judidagdendanimust show “(1)
the first suit resulted in a final judgment on the merits; (2) the first suit was based
on proper jurisdiction; (3) both suits involve the same parties (or those in privity
with them); and (4) both suits are based upon the same claims or causes of action.”
Yankton Sioux Tribe v. United States Dep't of Health & Human .568&F.3d
634, 639 (8th Cir. 2008) (internal quotations omitted). “Dismissal on the basis of

res judicata at the pleading stage is appropriate if the defense is apparent on the



face of the complaint.Magee v. Hamline Uniy775 F.3d 1057, 10589 (8th Ci.
2015) (per curiam).

The originalPacecase alleged wrongful foreclosure, fraud and negligence
based on the 2010 foreclosure of the Property. In Judge Shaw's case, summary
judgment was entered in favor of Defendant. A final judgment on the merits was
entered.

The parties do not dispute that firet Pacecasewas based on proper
jurisdiction.

Wells Fargo and Defendant in this matter are in privity. The Petition alleges
that Wells Fargo was the agent afhd was acting on behalf,@efendant in the
original case. The Court finds that Defendant and Wells Fargo’s relationship
satisfies the third requirement of the same parties in both cases.

Judge Shaw has alreadgcidedhe exact issues that Plaintiff seeks to have
adjudicated in tis case:To determine whether two causes of action are the same,
the court examines whether the second lawsuit is ‘part of the transaction, or series
of connected transactions, out of which the [first] action arose..., giving weight to
such consideratiorss whether the facts are related in time, space, origin, or
motivation, [and] whether they form a convenient trial unkifst Nat'l Bank in
Sioux Falls v. First Nat'l| Bank South Dakp€¥9 F.3d 763, 767 (8th Cir. 2012)

(quotingLane v. Petersqr899 F.2d 737, 742 (8th Cir. 1990)). “Whether two



claims are the same for res judicata purposes depends on whether the claims arise
out of the same nucleus of operative fact or are based on the same factual
predicate.Murphy v. Jones377 F.2d 682, 684 (8th Cit989).

“As stated inLane ‘reliance...on different substantive law and new legal
theories does not preclude the operation of res judicata....[W]here a plaintiff
fashions a new theory of recovery or cites a new body of law that was arguably
violated by adefendant's conduct, res judicata will still bar the second claim if it is
based on the same nucleus of operative facts as the prior ¢laime.’'899 F.2d at
744. In effect, ‘res judicata bars relitigation not only of those matters that were
actually litigated, but also those which could have been litigated in the earlier
proceeding.King v. Hoover Group, In¢958 F.2d 219, 223 (8th Cir. 1992).”

Banks v. Int'l Union Electronic, Elec., Tech., Salaried & Machine Woyl39@

F.3d 1049, 10553 (8th Cir. D04);seealsoAshanti v. City of Golden Valleg66

F.3d 1148, 1153%4 (8th Cir. 2012) (res judicata bars claims “ ‘arising from the

original circumstances' but ‘under new legal theories' ” (quoted case omitted)).
Conclusion

This action clearly arises out of the same nucleus of operative facts as the
previous action against Wells Fargo. It is, therefore, barred by res judicata. The
motion to dismiss is well taken.

Accordingly,



IT ISHEREBY ORDERED that the motion of defendahife Insurance
Company oNorth Americato dismissCount Ill,[Doc.No 11], granted.

IT ISFURTHER ORDERED that Count Il is dismissed as to Defendant
Life Insurance Company of North America.

Dated thi26" day of March, 2018.

HENRY EDWARD AUTREY
UNITED STATES DISTRICT JUDGE




