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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF MISSOURI
EASTERN DIVISION

SEAN WHITMER, )
)
Plaintiff, )
)
VS. ) Case No. 4:17 CV 2145 ACL
)
NANCY A. BERRYHILL, )
Deputy Commissioner of Operations, )
Social Security Administration, )
)
Defendant. )
MEMORANDUM

Plaintiff Sean Whitmer brings ihaction pursuant to 42 U.S.§405(g), seeking judicial
review of the Social Security Administration Commissioner’s denial of his application for
Supplemental Security Income (“SSI”) undetldiXVI of the Social Security Act.

An Administrative Law Judge (“ALJ”) found thadespite Whitmer’s severe impairments,
he was not disabled as he hadrétsdual functional capacity (“RF{to perform jobs that exist in
significant numbers in the national economy.

This matter is pending before the understybimited States Magirate Judge, with
consent of the parties, pursuant to 28 U.8.636(c). A summary of the entire record is
presented in the parties’ briefs and igaated here only to the extent necessary.

For the following reasons, the decision of the Commissioner will be affirmed.

I. Procedural History
Whitmer filed his application for SSI on JuBeg2014, claiming that he became unable to

work on March 5, 2014, because of depressioxiedy, low blood pressure, horseshoe kidney,
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mood swings, stress, chronic paimd fatigue, constasteeping, difficulty staying on task, and
headaches. (Tr.161-66, 210.) Whitmer was 20syebage at the time of his alleged onset of
disability. His claims were denied initially(Tr. 107-11.) Following an administrative hearing,
Whitmer’s claims were denied in a written opiniby an ALJ, dated July 15, 2016. (Tr. 12-25.)
Whitmer then filed a request for review of theJ’s decision with theAppeals Council of the

Social Security Administration (SSA), which was denied on June 19, 2017. (Tr. 1-3.) Thus, the
decision of the ALJ stands as fiireal decision of the CommissionerSee 20 C.F.R§§ 404.981,
416.1481.

In this action, Whitmer first argues that thentfings of residualuinctional capacity do not
find support in substantial evidence contained witheevidence of record, and failed to properly
consider the opinion of the treadj source, and examining specijsas such, the decision runs
afoul of the standds contained ilsingh andLauer.” (Doc. 15 at 6.) H@ext contends that the
“hypothetical question to the vaganal expert does not captufes concrete consequences of
Plaintiff's impairment, and therefore, the response of the vocatigpaltedoes not represent

substantial evidence."ld.

Il. The ALJ’s Determination
The ALJ first found that Whitmer has not engagesubstantial gainful activity since June
5, 2014, the alleged onset date. (Tr. 14.) bhtawh, the ALJ concluded that Whitmer had the
following severe impairments: majdepression and anxiety disorderd. The ALJ found that
Whitmer did not have an impairment or condiion of impairments that meets or medically
equals the severity of one ofthisted impairments. (Tr. 15.)
As to Whitmer’'s RFC, the ALJ stated:
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After careful consideration of ¢hentire record, the undersigned
finds that the claimant has thesidual functional capacity to
perform a full range of work atlaxertional levels but with the
following nonexertional limitations: The claimant is limited to
performing simple and routine tasksn frequently interact with
supervisors and coworkers, caccasionally interact with the
public, but he can only occasionally deal with changes in a work
setting.

(Tr.19.)

The ALJ found that Whitmer’s allegations regagdthe extent of his limitations were not
entirely consistent with the glence. (Tr. 23.) The ALJ furer found that Whitmer has no past
relevant work, but was capable of performing ofbbs that exist in significant numbers in the
national economy. (Tr.24.) The ALJ themef concluded that Whitmer was not under a
disability, as defined in the Social @ity Act, since June 5, 2014. (Tr. 25.)

The ALJ’s final decision reads as follows:

Based on the application faugplemental security income

protectively filed on June 5, 2014, tblaimant is not disabled under
section 1614(a)(3)(Adf the Social Security Act.

[ll. Applicable Law
lll.LA. Standard of Review
The decision of the Commissioner mustlffemed if it is supported by substantial
evidence on the record as a whole. 42 U.S.C. § 4(Ri(@jardson v. Perales, 402 U.S. 389, 401
(1971);Estesv. Barnhart, 275 F.3d 722, 724 (8th Cir. 2002). Substantial evidence is less than a
preponderance of the evidence, but enoughatihhahsonable person would find it adequate to

support the conclusionJohnson v. Apfel, 240 F.3d 1145, 1147 (8th Cir. 2001). This “substantial
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evidence test,” however, is “more than a meareh of the record feevidence supporting the
Commissioner’s findings.” Coleman v. Astrue, 498 F.3d 767, 770 (8th Cir. 2007) (internal
guotation marks and citation omitted). “Substdmiadence on the record as a whole . . .
requires a more scrutinizing analysisld. (internal quotation marks and citations omitted).

To determine whether the Commissioner’sisien is supported by substantial evidence
on the record as a whole, the Court must rexleentire administrative record and consider:

1. The credibility findings made by the ALJ.

2. The plaintiff's vaeational factors.
3. The medical evidence from trgf and consulting physicians.
4. The plaintiff's subjective complas relating to exertional and

non-exertional activities and impairments.

5. Any corroboration by third paes of the plaintiff's
impairments.

6. The testimony of vocationakgerts when required which is
based upon a proper hypothetica¢sion which sets forth the
claimant’simpairment.

Sewart v. Secretary of Health & Human Servs., 957 F.2d 581, 585-86 (8th Cir. 1992) (internal
citations omitted). The Court raualso consider any evidenceiethfairly detracts from the
Commissioner’s decision.Coleman, 498 F.3d at 770/arburton v. Apfel, 188 F.3d 1047, 1050
(8th Cir. 1999). However, even though twodnsistent conclusions may be drawn from the
evidence, the Commissioner's findings may bsllsupported by substantial evidence on the
record as a whole.Pearsall v. Massanari, 274 F.3d 1211, 1217 (8th Cir. 2001) (citivioung v.

Apfel, 221 F.3d 1065, 1068 (8th Cir. 2000)). *“[l]f theresigostantial evidenaan the record as a
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whole, we must affirm the administrative decisiewen if the record codlalso have supported an
opposite decision.” Weikert v. Qullivan, 977 F.2d 1249, 1252 (8th Cir. 1992) (internal quotation
marks and citation omitted) See also Jones ex rel. Morrisv. Barnhart, 315 F.3d 974, 977 (8th
Cir. 2003).
[11.B. Determination of Disability

A disability is defined as the inability Bngage in any subst#ad gainful activity by
reason of any medically determinable physicahental impairment which can be expected to
result in death or that has lasted or can beaggdo last for a comtuous period of not less than
twelve months. 42 U.S.C. 88 423(d)(1)(AR82c(a)(3)(A); 20 C.F.R. § 416.905. A claimant
has a disability when the claimant is “notyahable to do his previous work but cannot,
considering his age, education and work experiengage in any kind agubstantial gainful work
which exists ... in significant numbers in thgi@ where such individlidives or in several
regions of the country.” 42 U.S.C. § 1382c(a)(3)(B).

To determine whether a claimant has a disahiithin the meaning of the Social Security
Act, the Commissioner follows a five-stegsential evaluation process outlined in the
regulations. 20 C.F.R. § 416.928¢ Kirby v. Astrue, 500 F.3d 705, 707 (8th Cir. 2007). First,
the Commissioner will consider a claimant’s waiitivity. If the claimant is engaged in
substantial gainful activity, then the claimanot disabled. 20 C.F.R. § 416.920(a)(4)(i).

Second, if the claimant is not engagedguistantial gainful activity, the Commissioner
looks to see “whether the claimdrds a severe impairment thagrsficantly limitsthe claimant’s
physical or mental ability to prm basic work activities.” Dixon v. Barnhart, 343 F.3d 602,

605 (8th Cir. 2003). “An impairment is not sevédrid amounts only to a slight abnormality that
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would not significantly limit the claimant’s physiaad mental ability to do basic work activities.”
Kirby, 500 F.3d at 70%ee 20 C.F.R. §§ 416.920(c), 416.921(a).

The ability to do basic work activities is dedid as “the abilities and aptitudes necessary to
do most jobs.” 20 C.F.R. 8§ 416.921(b). Thedétigs and aptitudes include (1) physical
functions such as walking, standing, sitj lifting, pushing, pulling, reaching, carrying, or
handling; (2) capacities for seeing, hearingj apeaking; (3) understding, carrying out, and
remembering simple instructions; (4) udgudgment; (5) respondg appropriately to
supervision, co-workers, and uswadrk situations; and (6) dealingth changes in a routine work
setting. I1d. 8§ 416.921(b)(1)-(6)see Bowen v. Yuckert, 482 U.S. 137, 141 (1987). “The
sequential evaluation process may be terminatetbpttwo only when the claimant’s impairment
or combination of impairments would have no mitv@n a minimal impact on his ability to work.”
Pagev. Astrue, 484 F.3d 1040, 1043 (8th Cir. 2007) (internal quotation marks omitted).

Third, if the claimant has a severe impainneéhen the Commissioner will consider the
medical severity of the impairment. If the inmpaent meets or equals one of the presumptively
disabling impairments listed in the regulations, ttienclaimant is considered disabled, regardless
of age, education, and work experience. 20 C.F.R. 88 416.920(a)(4)(iii), 416.920btley
v. Callahan, 133 F.3d 583, 588 (8th Cir. 1998).

Fourth, if the claimant’s impairment is segebut it does not meet or equal one of the
presumptively disabling impairments, thee tiommissioner will assess the claimant’'s RFC to
determine the claimant’s “ability to meet the plogs mental, sensory, and other requirements” of
the claimant’s past relevant work. 20 QRF88 416.920(a)(4)(iv), 416.945(a)(4). “RFCis a
medical question defined wholly in terms of thaiclant’s physical ability to perform exertional

tasks or, in other words, what the claimant stilhdo despite his or his physical or mental
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limitations.” Lewisv. Barnhart, 353 F.3d 642, 646 (8th Cir. 200@)ternal quotation marks
omitted);see 20 C.F.R. 8§ 416.945(a)(1). The claimantasponsible for providing evidence the
Commissioner will use to malefinding as to the claimantRFC, but the Commissioner is
responsible for developing the claimant’s “quate medical history, cluding arranging for a
consultative examination(s) if necessary, and magiusgy reasonable effort keelp [the claimant]
get medical reports from [tredaimant’s] own medical sours€ 20 C.F.R. § 416.945(a)(3).

The Commissioner also will congidcertain non-medical evidence and other evidence listed in
the regulations. Seeid. If a claimant retains the RFC perform past relevant work, then the
claimant is not disabledld. § 416.920(a)(4)(iv).

Fifth, if the claimant’'s RFC as determinedStep Four will not allow the claimant to
perform past relevant work, théme burden shifts to the Commissiote prove that there is other
work that the claimant can do, given the claimaRf& as determined at Step Four, and his or his
age, education, and work experiencgee Bladow v. Apfel, 205 F.3d 356, 358-59 n.5 (8th Cir.
2000). The Commissioner must prove not only thatclaimant's RFC will allow the claimant to
make an adjustment to other work, but also thebther work exists in significant numbers in the
national economy. Eichelberger v. Barnhart, 390 F.3d 584, 591 (8th Cir. 2004); 20 C.F.R. §
416.920(a)(4)(v). If the claimant can make an adjesit to other work that exists in significant
numbers in the national economy, then the Commissietidind the claimant is not disabled. If
the claimant cannot make an adjustment torotfeek, then the Commissioner will find that the
claimant is disabled. 20 C.F.R. 8416.920(a)(4)(Wt Step Five, even though the burden of
production shifts to the Commissioner, the burdigpersuasion to proveghbility remains on the
claimant. Sormov. Barnhart, 377 F.3d 801, 806 (8th Cir. 2004).

The evaluation process for mental inrpegents is set forth in 20 C.F.§§ 404.1520a,
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416.920a. The first step requires the Commissitm&ecord the pertinent signs, symptoms,
findings, functional limitations, anefffects of treatment” in thease record to assist in the
determination of whether a mental impairment exisse 20 C.F.R§§ 404.1520a(b)(1),
416.920a(b)(1). Ifitis determined that a n@minpairment exists, the Commissioner must
indicate whether medical findings “e=pally relevant to the ability to work are present or absent.”
20 C.F.R§§ 404.1520a(b)(2), 416.920a(b)(2). The Comroiser must then rate the degree of
functional loss resulting from the impairmentsaof areas deemed essential to work: activities
of daily living, social functioning, concentration, and persistence or p&e20 C.F.R§§
404.1520a(b)(3), 416.920a(b)(3). Ftional loss is rated on a scale that ranges from no
limitation to a level of severity which is incorible with the ability to perform work-related
activities. Seeid. Next, the Commissioner must determihe severity of the impairment based
on those ratings.See 20 C.F.R§§ 404.1520a(c), 416.920a(c). If tmepairment is severe, the
Commissioner must determine if it meetsequals a listed mental disordefee 20 C.F.R§§
404.1520a(c)(2), 416.920a(c)(2). The Commissionéesthis determination by comparing the
presence of medical findingadthe rating of functional loggainst the paragraph A and B
criteria of the Listing of the appropriate mental disordefseid. If there is a severe impairment,
but the impairment does not meet or equal steljs, then the Commissioner must prepare an
RFC assessmentSee 20 C.F.R§§ 404.1520a(c)(3), 416.920a(c)(3).
IV. Discussion

A. RFC Determination

Whitmer argues that the ALJ erredweighing the medical opinion evidence in

determining his mental RFE. He contends that the determiion fails to comply with the

The ALJ found that Whitmer's physical impairments were non-severe, and imposed no
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standards contained #ingh andLauer. Whitmer further argues that the ALJ did not properly
analyze the issue of Whitmer’'s noncomptarmwith psychiatric medications.

RFC is what a claimant can do despite msthtions, and it must be determined on the
basis of all relevant evidence, including medreaglords, physician’s opions, and the claimant’s
description of his limitations.Dunahoo v. Apfel, 241 F.3d 1033, 1039 (8th Cir. 2001). Although
the ALJ bears the primary responsibility for assessing a claimant’s RFC based on all relevant
evidence, a claimant's RFC is a medical questi&e Lauer v. Apfel, 245 F.3d 700, 704 (8th Cir.
2001);Sngh v. Apfel, 222 F.3d 448, 451 (8th Cir. 2000). eFbfore, an ALJ is required to
consider at least some supporting evice from a medical professionafee Lauer, 245 F.3d at
704 (some medical evidence must supporttermination of the claimant's RF@asey v.

Astrue, 503 F.3d 687, 697 (8th Cir. 2007) (the RF@lisnately a medical question that must find
at least some support in the medical evidenceanahord). However, “there is no requirement
that an RFC finding be supportby a specific medical opinion."Hensley v. Colvin, 829 F.3d
926, 932 (8th Cir. 2016).

In determining Whitmer’'s RFC, the ALJ firdiscussed Whitmer’s testimony regarding his
limitations. (Tr. 19.) Whitmer testified that n&as unable to work because he has difficulty
interacting with people. (Tr. 19, 40.) He statieat he becomes realhervous around people,
becomes short of breath, and exg@eces panic attacks lastingtlween a few seconds to twenty
minutes. 1d. Whitmer testified that he attended speeidlication classes, consisting of small
classes of up to eight studenttd. He also indicated that he ddifficulty with concentration

and does not bathe regularly. (Tr. 19, 50.) Waittestified that he spends his day watching

limitations resulting from these impairment$Vhitmer does not challenge the ALJ’s findings
with regard to his physical impairments. #uch, the Court’s discussion will be limited to
Whitmer’s mental impairments.
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videos, playing video games, reading about the Civil War, and sleeping. (Tr. 20, 45-46.) He is
able to dress himself, cook his own meals, and occasionally mow the ard.

The ALJ noted that Whitmer’s father, Scott Mder, also testified at the hearing. (Tr.
20.) Mr. Whitmer testified that his son spetigis majority of his day in his room, does not
socialize, and has a short atien span. (Tr. 20, 52) Mr. Wimer indicated that he stopped
monitoring his son’s medicatiasompliance after his son graduated from high school. (Tr. 20,
55.) He testified that his son worked at gotefor a few days, after which he quit due to
irritability and a temper.ld. He worked another seasonal job for a few months. (Tr. 20, 58-59.)
Mr. Whitmer testified thahis son experienced suicidatent after working. Id.

The ALJ next discussed the medical @nde. She acknowledged that Whitmer was
diagnosed with major depressive disorde2(08, at the age of foueen. (Tr. 20, 293.)
Whitmer was hospitalized for three days at thmaé due to suicidal ideation with a pland.
Whitmer complained of bullying at school at that timkl. He had another inpi@nt psychiatric
admission on November 11, 2009, at the age of fifteen, because he acted aggressively. (Tr. 20,
303.) Whitmer had initially experienced symptoms of aggression, mood swings, anxiety, panic,
and possible attention deficit hyjaetivity disorder (“ADHD”). 1d. He was encouraged to
attend school in a smaller settingd.

Whitmer began seeing John Canale, M.D. tfeatment of his mental impairments on
March 30, 2011, at the age of seventeen. 20r506.) Whitmer reported symptoms of sleep
disorder, difficulty concentratindpss of interest, and fatigueld. Dr. Canale indicated that
Whitmer had a three-to-four-year historydspression and had tried several different
psychotropic medications without improvemend. Upon examination, he was alert and

cooperative, his flow of thought was decreasesiaffect was depressed, his memory was intact,
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and his insight and judgment were good. @0, 507.) Dr. Canale diagnosed him with major
depression. He continued Whitmer on Klondpamd started him on Zolott. Id.

Whitmer continued to see Dr. Canale on a raghésis for medication adjustments. (Tr.
20, 501-05, 598-604.) On March 20, 2012, Whitmer replothat he was gradting in May and
that he was looking for a job as a Civil War raetor. (Tr. 20, 502.) Whitmer reported he was
working at Wal-Mart part-time in October 2014Tr. 604.) In April 2013, Dr. Whitmer stated
that Whitmer has been “on and off his meds)ti was feeling depressed. (Tr. 21, 604.) He
noted that Whitmer was looking for a job in July 2013. (Tr. 21, 603.)

Whitmer underwent a psychological evdloa with David Peaco, Ph.D. on May 1, 2013,
upon the referral of the state agency. @0r.510-13.) Whitmer had graduated high school,
where he received special education servicesatemotional disturbance.” (Tr. 21, 510.) He
had worked part-time stocking and pushing cantsbout two months, but quit that job after a
conflict with his employer over a sthajury he sustained at workld. Upon mental status
examination, Whitmer cooperated but was somewitatdrawn, his affectvas flat, his mood was
anxious and somewhat depressed, and his meamal intellectual functioning were above
average. (Tr.511.) Whitmer had begun to engagempulsive picking behavior of his hands
with a self-injurious componetite past several monthdd. Specifically, Whitmer was using a
nail cutter to cut skin off his fingers and théms of his hands, and Dr. Peaco observed bright red
sores all over Whitmer’s handdd. Whitmer had previously been evaluated for Autism

Spectrum Disorder and it was found there wesefiticient symptoms to diagnose him with the

Klonopin is a benzodiazepitiedicated for the treatmenf panic attacks. See WebMD,
http://mwww.webmd.com/drugs (last visited September 4, 2018).

370loft is a selective serotonin reuptake inhibitor (“SSRI”) indicated for the treatment of
depression, anxiety, drpanic attacks.See WebMD, http://www.webmd.com/drugs (last visited
September 4, 2018).
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disorder. (Tr. 21, 511.) Dr. Peaco found Watitmer exhibited some symptoms of Autism
Spectrum Disorder during the evaluation, such asld impairment in the use of nonverbal
behaviors to regulate sociaténaction, the devefoment of few peer relationships, and a
preoccupation with the Civil Warld. Dr. Peaco indicated that Whitmer was extremely inactive
during the day, does not do household chores urdgesatedly prodded by his parents, and has
few social contacts. (Tr.512.) When askbdut hallucinations, Whitmer reported that he
sometimes “heard Morse Code going off in his heattd” Dr. Peaco diagnosed Whitmer with
major depression, generalized anxiety disorder, isgpobntrol disorder (natherwise specified),
compulsive picking, pervasive developmental digo (not otherwise sgified), and atypical
autism, with a GAF score of 50. (Tr. 512.)

The ALJ next noted Whitmer required adbrday hospitalization at St. Joseph Health
Center on September 7, 2013, duesioorts of worsening depressiwith suicidal thoughts and a
suicidal gesture. (Tr. 21, 616.) Whitmer repdrteat he had been stable on Zoloft, but ran out
of medication for a week becausefbigyot to fill his prescription. Id. He was at a friends’ house
playing video games when he started to feptelesed, had thoughts of hamghimself, and held
a knife to his throat.ld. Whitmer’s friends called 911, and police brought Whitmer to the
hospital. 1d. Whitmer denied any active suicidal idesis, intentions, or plans; or previous
suicide attempts.ld. He did not “see the connection been going off the antidepressant
medication and recent increase in suicidality.” (Tr. 616.) Upon examination, Whitmer was
pleasant; his psychomotor activity was decredsisdnood and affect wedysphoric and flat; his
concentration was decreased; his memory was jraadthis insight and judgent were limited to
partial. 1d. Whitmer was diagnosed with major affective disorder and depression with anxiety;

and was assessed a GAF score of 30-40. (Tr. 617.)
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Whitmer continued to see Dr. Canale flofow-up and medication management. On
March 10, 2014, Dr. Canale noted that Whitmvas looking for a job and was working with
vocational rehabilitation. (Tr. 564.) Dr. Canale continued Whitmer on Zoleft. On July 16,
2014, Dr. Canale completed a form indicating WWaitmer has a diagnosi$ major depression, is
able to understand and remember instructiorehlis to interact socially and adapt to his
environment, and his ability to sustain concerdgraand persistence in tasks is impaired. (Tr.
563.) On July 31, 2014, Dr. Canaleted that Whitmer was ntaking his medication regularly,
was depressed, and his personal hygiene hackneds (Tr. 22, 602.) Dr. Canale prescribed
Cymbalta! 1d. On September 30, 2014, Whitmer was taking Efféxand was spending a lot
of time alone. (Tr. 601.)Dr. Canale recommended that Whitmer go to vocational rehabilitation.
Id. In December of 2014, Dr. Canale noted thétitmer was awaiting disability, and was
spending time at home sleeping. (Tr. 60ME increased his dosage of Effexdd. On
September 18, 2015, Dr. Canale stated that Whitiikfelt depressed and was spending his time
at home sleeping and awaiting disability benefif3r. 599.) Dr. Canale advised Whitmer that
he needed to manage his degmion and take his medicatiomd. Two months later, on
November 24, 2015, Whitmer advisbe was feeling better adding more around the house, but
still applying for disability. Id. He also indicated he was spending more time with friends.
Five months later, on April 27, 2016, Dr. Canabdext that Whitmer was not doing very well, was
sleeping a lot, and was not seeing friendsr. §98.) He was not taking his medications
regularly, and reported that he did not want to take the medicatohn.Dr. Canale stated that he

would take Whitmer off his medications at Whitmer’s request.

*Cymbalta is indicated for thes@tment of depression and anxietgee WebMD,
http://mwww.webmd.com/drugs (last visited September 4, 2018).

°Effexor is indicated for the treatment of depression, anxiety, panic sitewd social anxiety
disorder. See WebMD, http://www.webmd.com/drudkast visited September 4, 2018).
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The ALJ next discussed theedical opinion evidence!lt is the ALJ’s function to resolve
conflicts among the various treagi and examining physicians.Tindell v. Barnhart, 444 F.3d
1002, 1005 (8th Cir. 2006) (quotidvandenboomv. Barnhart, 421 F.3d 745, 749-50 (8th Cir.

2005) (internal marks omitted)). The opinion dfeating physician will be given “controlling
weight” only if it is “well supported by medically acceptable atia and laboratory diagnostic
techniques and is not inconsistent with dtiger substantial evidea in [the] record.” Prosch v.

Apfel, 201 F.3d 1010, 1012-13 (8th Cir. 2000). The record, though, should be “evaluated as a
whole.” Id. at 1013 (quotin@entley v. Shalala, 52 F.3d 784, 785-86 (8th Cir. 1997)). The ALJ

is not required to rely on one doctor’s opimientirely or choose between the opiniorMdartisev.
Astrue, 641 F.3d 909, 927 (8th Cir. 2011). Additionally, when a physician’s records provide no
elaboration and are “conclusoryetikbox” forms, the opinion can lo¢ little evidentiary value.

See Anderson v. Astrue, 696 F.3d 790, 794 (8th Cir. 2012). dredless of the decision the ALJ
must still provide “good reasons” for the weigisisigned the treating pigian’s opinion. 20

C.F.R § 404.1527(d)(2).

The ALJ must weigh each opinion by considgrihe following factors: the examining and
treatment relationship between the claimanttaednedical source, the length of the treatment
relationship and the frequency@famination, the nature and extent of the treatment relationship,
whether the physician provides sopipfor his findings, whether othevidence in the record is
consistent with the physician’s findings, and thhysician’s area of specialty. 20 C.F.R. 88
404.1527(c)(1)-(5), 416 .927(c)(1)-(5).

After examining Whitmer on May 1, 2013, Dr. Peaco expressed the opinion that Whitmer
is able to understand and remember simple instructions; his persistence in completing tasks is

severely impaired; his concentration is unimpaifed;social functioning is markedly impaired,;
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and his capacity to cope wignd adopt to the world around hisntmarkedly impaired due to
depression, periods of anxiety, qtetive impairment in his abilitjor social interactions, and a
compulsive impulse control disorder. (Tr. 512J1 For the following reasons, the ALJ assigned
“little weight” to Dr. Peaco’s opinion: (1) DReaco saw Whitmer on only one occasion on May 1,
2013, which was prior to the alleged onset dat@isdbility; (2) Dr. Peaco provided an opinion
that is inconsistent with the July 2014 opinioopded by treating doctor Dr. Canale that Whitmer
could interact socially in a work setting and adam work environment; and (3) Whitmer was not
regularly taking his prescribed medicationsanwiDr. Peaco saw him. (Tr. 21.)

The ALJ next discussed the April 27, 2016dncal source statement completed by Dr.
Canale. (Tr.22.) Dr. Canale indicated thafifet saw Whitmer in March 2011, and that he had
been seeing him “only infrequewn{l or about two times a yearsie that time. (Tr. 22, 589.)

He stated that Whitmer is noncompliant witk medications and thhe was currently taking
none. Id. He listed the clinical findings and sympts as very depressed, decreased sleep, loss
of interest, decreased motivationthdrawal-few outside contacts, blunt or flat affect, feelings of
worthlessness, poverty of content of speech, gdimed persistent anxiety, mood disturbance,
difficulty concentrating, psychomotor retardatiamd easy distractibility. (Tr. 22, 589-90.) Dr.
Canale expressed the opinion that Whitmer hadu'seful ability to function” in the following
areas: maintain regular attendarand be punctual, sustain adinary routine without special
supervision, complete a normal work dayheit interruptions fronpsychologically based
symptoms, perform at a consistent pacéatt an unreasonable number and length of rest
periods, and deal with normal work stress. §5Bl.) He found that Whitmer was unable to meet
competitive standards in these areas: remembgt-like procedures, understand and remember

very short and simple instrueotis, maintain attention for two-hosegments, work in coordination
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with or proximity to others without being undudystracted, make simple work-related decisions,
ask simple questions or request assistancepaatstructions and spond appropriately to
criticism from supervisors, gatong with co-workers or peevathout unduly distracting them or
exhibiting behavioral extremes, respond appropriately to changes in a routine work setting, and be
aware of normal hazards and take appropriate precautikmhs Whitmer was “seriously limited
but not precluded” in his altty to carry out very shodnd simple instructions.ld. Dr. Canale
stated that Whitmer would “not be able to functima work situation at any level due to the severe
nature of his depression.1d. Finally, he found that Whitmerould be absent from work more
than four days a month due to his impairments. (Tr. 593.)

The ALJ stated that the following issues “undermine the value of the opinion” offered by
Dr. Canale: (1) Dr. Canale indicated thaiomdy infrequently saw Witmer; (2) his opinion is
“quite conclusory and provides very little expddion” of the evidence upon which he relied; (3)
the treatment notes and other medical evidenceooird are not consistent with the opinion; (4)
Dr. Canale noted that Whitmer is noncompliaithvirnis medications; and Y%he record indicates
that Whitmer simultaneously sought work andswan-compliant with his medications during the
time these severe symptoms were found. ZZr) The ALJ indicatethat she was assigning
“little weight” to Dr. Canale’s opinions. (Tr. 23.5he also stated that she was assigning little
weight to the low GAF scores assessed by Dr. [earathe basis that thelp not appear in Dr.
Canale’s treatment notedd.

The ALJ then concluded as follows:

The overall pattern in this case is thdten the claimant is compliant with his

medications, his symptoms improve amden he is not they worsen. For

example, during the hearing the claimarfiather, who picks up his medications

from the pharmacy and is thus familiar with the claimant’'s medication compliance,

testified that during high school the ctant regularly took his medications as
prescribed. Further, Dr. Canale’sdatment notes show medication compliance
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from March 30, 2011 through March 20, 2013chool records showed that the

claimant’s symptoms were under controtidg this period. Heegularly attended

school, obtained good grades, interacted Wishclassmates and participated in

extracurricular activities such asethibrary Club. During 2011 and 2012, which

was his senior year of high school he pgrated in a Work Experience program

from which he received exdeht performance evaluations. In this program, the

claimant greatly exceeded objectiveslhareas including personal standards,

work performance, and work quality. Tolaimant graduated from high school in

May 2012. Dr. Canale’s treatment notesirJuly 18, 2012 state that the claimant

had stopped taking his medications andvas feeling depressed again. The

undersigned requested that the claibsupply pharmacy records showing

prescriptions filled by the claimant. Those records show that since the alleged

onset date in this case the claimarg regularly failed t@btain prescriptions

written by Dr. Canale for his mental health disorders.

(Tr. 23.)

The undersigned finds that the mentalR&ssessed by the ALJ lacks the support of
substantial evidence. The ALJ discredited thi@iops of the examining psychiatrists, both of
which were much more restrictive than the RB@nulated by the ALJ. Central to the ALJ’s
decision was her finding that Whitmer’s noncdiaupce with psychotropimedications caused the
assessed limitations.

The ALJ may consider failure to continue treatment in determining whether a claimant
may receive benefits. 20 C.F.R. 8 404.1530, (iddial who fails to follow prescribed treatment
without a good reason will not be found disable®ocial Security Regulation 82-59 instructs that
“a full evaluation must be made in each casaetermine whether the individual's reason(s) for
failure to follow prescribed treatmentjisstifiable.” SSR 82-59, 1982 WL 31384, at *4.

The Eighth Circuit has recognized that psycbmal and emotional difficulties may deprive a
claimant of the “rationality to decide winetr to continue treatment or medicationPate-Fires,
564 F.3d 935, 945 (8th Cir. 2015). Moreover, thghith Circuit has recognized that “a mentally

ill person’s noncompliance with psychiatric medioas can be, and usually is, the result of [the]

mental impairment [itself] and, therefore, neithaitful nor without ajustifiable excuse.” Id.

Pagel7 of 21



(alterations and citations omitted). Accordindglye ALJ must determine whether a claimant’s
noncompliance is willful or a medically-deteinable symptom of his mental disorderd.

Failure to make this critical distinction, dé@spevidence in the recd supporting involuntary
noncompliance, requires remandee also Sharp v. Bowen, 705 F. Supp 1111, 1124 (W.D.
Penn. 1989) (To determine whether a claimatit & mental impairment reasonably refused
treatment, the ALJ should consider whether tlagngiff “justifiably refused in light of his
psychological, social or otherdividual circumstances” becau$a]n individual with a severe
mental impairment quite likely lacks the capacdybe ‘reasonable.”). Moreover, in cases
involving plaintiffs with mental impairments, “giifiable cause’ must be given a more lenient,
subjective definition.” Benedict v. Heckler, 593 F. Supp. 755, 761 (E.D. N.Y. 1984).

Here, the ALJ did not consider whether ¥iter's noncompliance ith his prescription
medication was attributable to his mental disosd Rather, the ALJ appears to have assumed
that Whitmer’s failure to follow his prescribeegimen was willful and, thus, unjustifiable. The
ALJ observed that Whitmer’'s symptoms improveawthe is compliant with his medications and
worsen when he is not. The ALJ cited Whitmdather’s testimony that Whitmer regularly took
his medications when he was in high schoot] aoted that his symptoms were under control
during this period. (Tr. 23.)

Mr. Whitmer testified that, whehis son was “still in high $wol we [kept] more of a
watch on him to get him up for school, make surddnd his medications.” (Tr. 56.) He stated
that, after his son finished high school st@pped ensuring that bemok his medications.ld. Mr.
Whitmer explained that, “with me working asntinuous as | do and other family medical
conditions going on with his mother | couldn’t babysit botid. Mr. Whitmer stated that his

son does not currently take his medication eday “because when he sleeps I’'m sure he misses
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his doses because of that other condition.” (Tr. 589 testified that he and his wife had to force
his son to bathe when he was in high school, amd tacky if we got him to do it once or twice in
a couple weeks.” (Tr.62.) Mr. Whitmer statbdt, currently, his son &ver” bathes despite his
urging, and that he has a “stéihevery day. (Tr. 62, 65.)

Based on this record, the ALJ’s apparenédaination that Whitmer’'s noncompliance was
voluntary on his part, without furer investigation anthct-finding, is speculative and not based
on substantial evidence. The record suggestdth@amer was able to take his medications and
attend high school only because his parents prdwdmificant support and management of his
conditions.

Further, the ALJ’s conclusion that Whitmesgmptoms would beantrolled if he were
compliant with his medications lacks support. iuier began receiving meal health treatment
and was first prescribed psychotropic medicaiom 2007. (Tr. 510.) As discussed above,
Whitmer was hospitalized in 2008 and 2009, due tadalicdeation. (Tr. 293.) At the time of
Dr. Peaco’s evaluation in 2013, Whitmer wasngkzZoloft. (Tr. 510.) Upon examination, Dr.
Peaco noted significant sympts, including reduced amount and rate of speech, withdrawn
appearance, unfocused flow oirtking, flat affect, anxiety, depssion, self-injuous behavior,
and symptoms of Autism Spectrum Disorddflr. 511.) Dr. Peaco found that Whitmer’s
persistence in completing tasks was severely impaineidhat he was not lalto continue in his
most recent job due to his inability to cope wilie social interactions required at work. (Tr.
512.)

The ALJ assigned little weight to Dr. Pe&acopinions because it was based on a one-time
examination that occurred prior to Whitmer’s gite onset of disability date, and because it was

inconsistent with Dr. Canale’sissequent finding that Whitmer could interact socially in a work
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setting. The ALJ also assigned little weightte opinions of Dr. Cate& In addition to
Whitmer’s non-compliance with medication, the Atited the fact that Dr. Canale only
infrequently saw Whitmer, Dr. Calegs opinion was conclusorynd not consistent with his own
treatment notes, and Whitmer sought work during the time he experienced severe symptoms.

Whitmer began seeing Dr. Canale for treatment of his mental impairments in 2011. (Tr.
506.) Dr. Canale adjusted Whitmer’s medicatiand, as the ALJ pointed out, often indicated
that Whitmer was not compliant with his phegptropic medications. In July 2014, Dr. Canale
found that Whitmer was able to inéet socially and ad&po his environment, but his ability to
sustain concentration apersistence in tasks was impaire@r. 563.) Dr. Canale noted that
Whitmer’s depression and personal hygiene hadenad at that time. (Tr. 602.) Dr. Canale
took Whitmer off his medications in April 2016\athitmer’s request. (Tr. 598.) Dr. Canale
indicated that Whitmer was not taking medicatat the time Dr. Canale provided his April 27,
2016 source statement finding disabling impairments. (Tr. 589.)

The ALJ discredited Dr. Canale’s opns, in part, because she found they were
conclusory and lacked supportthre medical evidence. The ALhowever, points to no medical
evidence supporting her determination that Whitimeapable of performing a range of simple
work on a sustained basis if Whitmer were compliant with his medications. Dr. Canale, as
Whitmer’s treating psychiatrist, was in thesbposition to assess Whitmer’s work-related
limitations. The other medical evidence of record, including the evidence of multiple inpatient
psychiatric admissions, difficulties Whitmer exggrced at school, and the testimony of Whitmer
and his father, supports the presence of Saamt psychiatric symptomatology affecting

Whitmer’s ability to function in the workplaceAlthough Whitmer's noncompliance with
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psychotropic medications is assue in this case, some medical evidence must support the ALJ’s
determination regarding Whitmer’s work-related limitations.

In sum, the ALJ’s failure to obtain medi@lidence regarding the effect of Whitmer's
mental impairments on his ability to remain cdiaupt with his medicatio requires remand. The
Court does not reach Whitmer’s additional argunaérerror at step ¥ie of the sequential
evaluation. On remand, the ALJ shall obtain, emadsider, evidence to determine the cause of
Whitmer’'s noncompliance and the effect of smcmcompliance on his RFC. The ALJ will then

formulate a mental RFC baken the record as a whole.

/s/ Abbie Crites-Leoni
ABBIE CRITES-LEONI
UNITEDSTATESMAGISTRATE JUDGE

Dated this 1% day of September, 2018.
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