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UNITED STATESDISTRICT COURT
EASTERN DISTRICT OF MISSOURI
EASTERN DIVISION

LAWRENCE M. EDWARDS, )

Plaintiff, ))

V. )) No. 4:17-CV-2179-AGF
ELLIS MCSWAIN, et al., ))

Defendants. : )

MEMORANDUM AND ORDER

This matter is before the Court on dedant Michael White’s motion to dismiss and
defendants Robert Gould and Les Semar’s motions for judgment on the pleadings. The motions
are fully briefed and ready for decision. For the following reasons, the Court will grant defendant
White’s motion to dismiss and defendant Gbslimotion for judgment on the pleadings. The
Court will deny defendant Semar’s motion for judgment on the pleadings.

l. Background

Plaintiff has been incarceedat in the Missouri state prissgstem since 1995. Because he
is a sex offender, he is required by Missourilg&ato participate in the Missouri Sex Offender
Program (*MOSOP”) before he cée eligible for parole or conthnal release. Plaintiff had a
good time eligibility (“GTE”) release date of Felary 23, 2017, and has ardlitional release date
(“CRD”) of August 23, 2019. If he were to sertis full sentence, without regard to good time
credits and conditional release, he would not be eligible for release until 2024.

MOSORP is conducted in threegstes, all of which need to bempleted for eligibility for

early release. Accondg to Missouri Department of Corteans (“MODOC”) policy, an offender

Dockets.Justia.com


https://dockets.justia.com/docket/missouri/moedce/4:2017cv02179/155968/
https://docs.justia.com/cases/federal/district-courts/missouri/moedce/4:2017cv02179/155968/84/
https://dockets.justia.com/

should typically be placed in MOSOP withimuirteen to sixteen months of the “earliest
presumptive release date,” which plaintiff gibs is an offender’'s GTE date, not his CRD.

Plaintiff started Phase | of MOSOP on Feloyukl, 2016, and completédn March 2016.
He alleges he was to begin Phase Il within fourteesixteen months dfis GTE release date of
February 23, 2017. Instead, he states he walsated against by FCC dMOSOP officials, and
these officials purposefully miscalculated his enttg hase Il to begin within fourteen to sixteen
months of his CRD on August 23, 2019, which is vl a half years later than his GTE date.
Plaintiff did not start Phase Il of MOSQImntil January 29, 2018—nearly two years after his
completion of Phase I, and neaolye year after his GTE release datBecause of this retaliation,
plaintiff states that he will be spending an additional two and a half years in prison. He seeks
compensatory damages in the amount of $150,000 and punitive damages in the amount of
$250,000.

. Procedural History

A. Plaintiff's Prior Missouri State Court Case

This Court is not the first to encounter pl#f’'s issue with MOSORINd his potential early
release date. On June 17, 2016, plaintiff filedegition in Cole CountyCircuit Court titled
“Declaratory Judgment & Injunctive Relief.”See Edwards v. McSwain, et alCase No.
16-AC-CC00262 (19th Circuit, Col€ounty) (filed June 17, 201§)prior statecourt case”).

Plaintiff later summarized his thirty-page petition as follows:



This complaint is being filed againgtoSop officials who acted in concert
with Modoc officials to prevent the Petitianeom participating in Phase Il, so not
to be considered by Probation & Pardbe his Good Time Eligibility Date of
2/23/17, and postponed his participationgdtimer even thoudPetitioner had been
placed into Phase | 14-16 months of éeésliest possible release date of 2/23/2017
and complete[d] Phase |, sometime around 3/2016. Petitioner was informed by
MoSop officials named in complaintahhe now must wait until he is 14-16
months from his Conditional Release Dat&/23/2019, which is almost 2 ¥z years
from now.

Respondents [includinglefendants Michael Whitand Robert Gould]
knew that Petitioner had been trackedisyGTE date, and had Petitioner had been
tracked by his GTE date, and had Petitroissued a notice to start Phase | on
February 11, 2016 only to postpone his dnmrent in Phase Il, to discriminate
against him for exercising his Constituial rights against Modoc FUM Wendy
Dashner and Modoc—Former Sgt. James Ford’'s harassment/retaliation of
Petitioner . . . to effectively “chill” his IFst Amendment right to seek civil/judicial
redress which upset these Modoc/BIOP officials, and why the sudden
deactivation and prevention in Phase Il . . ..

Pet.’s Opp’n to Defs.” Mot. to Dismiss a3, Case No. 16AC-CC00262dle Cty. Cir. Ct., filed
Oct. 11, 2016).

The Circuit Court of Cole County gradtalefendants White and Gould’s motion for
judgment on the pleadinds.The court found, as a matter ofvlathat plaintiff had no liberty
interest in completing MOSOP layy certain date. Plaintiff apgled this determination, and the
Missouri Court of Appeals for the Wesh District of Missouri affirmed.

B. Plaintiff's Prior Federal Case

Plaintiff has also brought First Amendmeataliation claims agnst defendants White,
Gould, and Semar in a prior case in this Co@tlwards v, Villmer, et al.Case No.
4:16-CV-1077-RLW (E.D. Mo. filed June 27, 2016) (tprfederal case”). Plaintiff's case as to

defendants White, Gould, and Semar was dismisgbdwt prejudice as cohgsory on preservice

! The motion for judgement on the pleadingssviided by defendants Ellis McSwain, Michael
White, and any other MDOC employees named éngétition. Defendant Robert Gould filed a
separate motion for judgment on the pleadimgsvhich he joined the other defendants.
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initial review under 28 U.S.C. § 1915(efee id.at ECF No. 9. These defendants were never
served. More than a year later, the Courtredtssummary judgment in favor of the remaining
defendants, Wendy Dashner and James Fonde@anal officers aFarmington Correctional
Center (“FCC”), on plaintiffsclaims of First Amendment rdiation. Plaintiff filed two
extensions of time to file a notice of appeal, but ultimately did not file his notice of appeal.

[11. Legal Standards

A. Motion to Dismiss

To survive a motion to dismiss under Rulel)#), “a civil rights complaint must contain
facts which state a claim as a mattetaad and must not be conclusory Gregory v. Dillards,
Inc., 565 F.3d 464, 473 (8th Cir. 2009) (en banc) (gtiots and citation omitted). “A plaintiff
must assert facts that affirmagly and plausibly suggest that the pleader has the right he claims
rather than facts that are merely consistent with such a riglot.”(quotations and citation
omitted). “While a plaintiff need not set forth diégd factual allegations or specific facts that
describe the evidence to be presented, the camphaist include sufficient factual allegations to
provide the grounds on which the claim restsd. (quotations and citations omitted).

“The Court may consider the pleadings themselves, materials embraced by the pleadings,
exhibits attached to the pleadingsd matters of public record.Mills v. City of Grand Forks
614 F.3d 495, 498 (8th Cir. 2010). “Documents necessarily embraced by the pleadings include
‘documents whose contents are alleged in a t@inmtpand whose autheniiy no party questions,
but which are not physically tached to the pleading.”Ashanti v. City of Golden Vallep66
F.3d 1148, 1151 (8th Cir. 2012) (quotidgshner v. Beverly Enters., In817 F.3d 820, 831 (8th

Cir. 2003))?

2Here, plaintiff has attached to his amendethghaint fifty-five pages of documents, including
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B. Motion for Judgment on the Pleadings

A motion for judgment on the pleadings isdted under the same legal standard as a
motion to dismiss for failure toate a claim under Rule 12(b)(6)5ee Clemons v. Crawfqrel85
F.3d 1119, 1124 (8th Cir. 2009). “Well-pleadeakcts, not legal the@s or conclusions,
determine [the] adequacy of [tlhe complaintld. (quotingMattes v. ABC Plastics, In323 F.3d
695, 698 (8th Cir. 2003)).

IV.  Discussion

In their motion to dismiss and motions fadgment on the pleatys, defendants argue
that plaintiff's allegations havbeen previously adjudicated ims prior state court and federal
cases, and therefore this second federal case is barred by the doctrine of res judicata. Even if res
judicata does not bar this action, defendants Htateplaintiff cannot make out a prima facie case
of First Amendment retaliation, and his case should be dismissed.

A. ResJudicata

The Eighth Circuit has discussed the irget®nality of issue preclusion and claim
preclusion. “Res judicata ingmorates the concepts of hotissue preclusion and claim
preclusion. Issue preclusion refers to the effect of a judgment in foreclosing relitigation of a
matter that has been litigated and decide&&ndy Lake Band of Miss. Chippewa v. United States
714 F.3d 1098, 1102 (8th Cir. 2013) émal citations and quotatioositted). Issue preclusion

has five elements:

seven prison grievances and documents relatéldes®e grievances. In addition, the Court has
considered the public record plaintiff's state court cas&dwards v. McSwain, et alCase No.
16-AC-CC00262 (19th CirCole Cty.) (filed June 17, 201&¢cessed through the Missouri State
Courts docketing system, Missouri Case.net. Towerthas also considerdiae public record of
plaintiff's prior federal casezdwards v. Villmer, et glCase No. 4:16-CV-1077-RLW (E.D. Mo.,
filed June 27, 2016).
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Q) the party sought to be precludedhe second suit must have been a party,
or in privity with a party, to the original lawsuit;

(2) the issue sought to be precluded must be the same as the issue involved in
the prior action;

(3) the issue sought to be precludedstriuave been actually litigated in the
prior action;

4) the issue sought to be precluded must have been determined by a valid and
final judgment; and

(5) the determination in the prior actiorust have been essential to the prior
judgment.

Id. at 1102-1103.

The burden of persuasion é¢stablish these elements is on the party seeking preclusion.
Seel8 AMES WM. MOORE ET AL, MOORE S FEDERAL PRACTICE 3d § 132.03[2][g] (3d ed. 2018)

(“M OORE s FEDERAL PRACTICE”). If there is ambiguity an@ court cannot ascertain what was
litigated and decided, issue preclusion cannot operkte.

Defendants White and Gould pototthe prior state court case as having res judicata effect,
precluding this federal case. Defendant Seimawever, who was not a g to the state court
case, points to plaintiff's prior federal casehaving res judicata effect, precluding this second
federal case. The Court will address the five elements of issue preclusion as to defendants White
and Gould separate from defendant Semar.

1. Defendants Michael White And Robert Gould

a. Parties Sought To Be PrecludedSecond Suit Must Have Been
Party to Original Suit

There is no disagreement that defendantst&\dnd Gould werenvolved in plaintiff's
prior state court case. The questie whether the issues litigatadd decided in the state court

caseare the same as the issues presented in this case.



b. Issue Precluded Must Be the Samsethe Issue Involved in Prior
Action

Edwards raised the same issues in all three suits. In his prior state court case, his prior
federal case, and here, plaintiff alleges thattaliegion for his filing IRRsand grievances against
FCC and MOSORP officials, defenata prevented his timely entmto MOSOP Phase I, and his
timely continuation into MOS® Phases Il and lll.

All plaintiff's cases have been filed pro saddhe has not set out his claim of retaliation as
a separate cause of action as counsel might. The substance of all three filings, however, clearly
states allegations of retaliati for filing grievances agaih$CC and MOSOP officials.See
Edwards v. McSwajNo. 16AC-CC00262, Pet. (Cole Cty. QBt. filed Jun. 17, 2016) (petition
“based on . . . failure to intervene on MOSOPaiélis decision-making albrity to intentionally
and maliciously with culpable state of mindent on retaliation, to pwent petitioner from
completing Phase Il MOSOP, and beiognsidered for ‘Good-Time’ notice”)Edwards v.
Villmer, No. 4:16-CV-1077-RLW, Compl. (E.DMo. filed Aug. 18, 2016) (“The Amended
Complaint alleges that Plaintiff was falsely/awfully classified as an Alpha (aggressive,
predatory, and intimidating), re@ion being the actual motaing factor, for false conduct
violations, and unlawful detainments and @eted placement in MOSOP, and after filing
grievances.”)

C. Issue Must Have Been Actudligigated in the Prior Actioh
Plaintiff litigated in his state court case thelation of his First Amendment rights to be

free of retaliation, both in the ttiaourt and in the appellate courPlaintiff’'s pro se petition in

¥ Under this criteria, this case presahis unique situation of an issue that Wagated in the prior
cases, but was ndecidedin the prior cases. For now, tl®urt will address whether plaintiff
litigated the issue in his prior cases, and will discuss in criteria $ee (nfra Part 111.A.1.e)
whether the prior courts decided the issue.
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state court alleged retaliation throughout, tetgrin the first paragraph of his petitionSee
Edwards v. McSwajnNo. 16AC-CC00262, Pet. (Cole Ctgir. Ct. filed Jun. 17, 2016)
(“[defendants] intentionally andhaliciously with culpable statef mind, bent on retaliation to
prevent Petitioner from completing Phase 1| MOSOPviolated his protectekiberty interest”).

On appeal, Edwards seems to raise his Bmstndment retaliation claim in Point | of his
six-point appellate brief:

POINTSRELIED ON |

THE TRIAL JUDGE ERRED IN ENTERING THE JUDGMENT IN
FAVOR OF RESPONDENTS. .. BECAUSE TRIAL JUDGE FAILED TO
DRAW UP INTERNAL GRIEVANCES AGAINST MOSOP OFFICIALSIN
THAT PLAINTIFF HAD THE RIGHT UNDER HISFIRST AMENDMENT
TOPETITION FOR REDRESSFOR WHICH RETALIATORY CONDUCT
DOES NOT ITSELF RISE TO THE LEVEL OF A CONSTITUTIONAL
VIOLATION.

Edwards v. McSwain, et aNo. WD80305, Appellant’s Br. Ongpeal (Mo. Ct. App. filed Mar.
10, 2017).
d. Valid and Final Judgment
The state court entered a valid and finamlgment on the parties’ motion for judgment on
the pleadings. Plaintiff appealed the judgmant] the appellate court also issued a valid and

final judgment.

e. Determination in Prior Action Must Have Been Essential to the
Prior Judgmerit

* “In discovering what issues were determinedhmsy judgment ira prior action, th court in the
second action is free to go beyond the judgmelht and may examine the pleadings and the
evidence in the prior action.” ®bRE SFEDERAL PRACTICE 3d § 132.03[4][i].
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Defendants’ motion to dismiss this federase based on the res judicata effect of
plaintiff's prior state court case fails on elemenefi~whether the determination in the state court
case was essential to thiate court judgment.

The doctrine of issue preclusion treats ad fandy those questions actually and necessarily
decided in a prior suit. BDRES FEDERAL PRACTICE 3d 8§ 132.03[3][a]. “In order for a
determination of fact subsumexa an earlier judgment to bgreclusive in a later action, the
determination of that issue must have been actually decided, that is, distinctly put in issue and
directly determined.” Id. “The determination of an issuetime prior action is given preclusive
effect only with regard to those matters in s&u points controverte@nd only if the finding or
verdict rests on the determinationId.

The state trial court did natddress plaintiff's retaliatioclaim in its Memorandum, Order,
and Judgement dated December 6, 2016. The trial lbased its ruling entirely on the fact that
plaintiff had no liberty interest in early release from prison, and no liberty interest in being
scheduled to complete MOSOP by a particular dd#ss a result, even if Missouri prison officials
have delayed Edwards’s participation in the M@S@at delay is not aatypical and significant
deprivation that would implicate Bards’s due process rights. Therefore . . . there is no legal
theory under which Edwards could prevailBEdwards v. McSwajnCase No. 16AC-CC00262,
Mem., Order, and J. (Cole LtCir. Ct. filed Dec. 6, 2016).

For its part, the Missouri Court of Appedlound plaintiff's Point | “indecipherable.”
Plaintiff's Point | was that the trial court erredantering judgment in feor of defendants because
the “trial judge failed to draw upon internal grievances againssMP officials in that plaintiff
had the right under his First Amendment to petifior redress for which retaliatory conduct does

not itself rise to the level ok constitutional violation.” Irithe same paragraph, however, the



appellate court stated “insofar as Edwards tisngpting to argue a vidi@n of a civil right on
appeal, such a claim is properly broughtan action under 42 U.S.C. § 1983Bdwards V.
McSwain No. WD80305, Mem. Suppl. Ordaffirming J. Pursuant t&. 84.16(b) (Mo. Ct. App.
filed Jun. 27, 2017).

So, while the issue was litigated by plaintifftire state court case, and not waived, it was
not decided. The final word on this issue cdmoen the appellate court, stating that the issue
would be properly brought in a § 1983 case. Bsedhe Court cannot fintiat the state court’s
prior judgment determined the igsof whether defendants retadidtagainst plaintiff for filing
grievances, the Court cannot githee state court’s judgment finpteclusive effect foreclosing
litigation of the matter in this federal courfThe Court will deny defedants White and Gould’s
motion to dismiss on this point.

2. Defendant Les Semar
(a) The Parties to the Two Cases Must Be Same

Defendant Semar relies on plaintiff's priodéral case, to which he was a party, for his
claim of res judicata. There is no dispute thefiendant Semar was a party to the prior federal
case, but his claim of res judieaéncounters a problem at elemfaur, whether the prior case
ended in a valid and final judgment.

(b) Valid and Final Judgment

In plaintiff's prior federa case, defendant Semar wasndissed without prejudice on
preservice initial review under 28 U.S.C. § 1915(@his dismissal withoyprejudice is generally
not considered an adjudication on the merits, hedefore, is not entitled to issue preclusive

effect. SeeMOORE S FEDERAL PRACTICE, § 132.03[2][l]. Becauselefendant Semar cannot
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establish that plaintiff's prior fieral case ended in a valid andali judgment against Semar, the
Court will deny his motion for judgment on the pleadings on the issue of res judicata.

B. First Amendment Retaliation

Defendants assert that evepldintiff's First Amendment retiation claims are not subject
to res judicata effect, they should be disndsbecause plaintiff cannot establish a prima facie
case. The Court agrees wilefendants White and Gould thalaintiff has failed to state a
plausible claim of First Amendment retaliatioraagst them. As to defendant Semar, however,
the Court, construing plaintiff's amended compldiin¢rally, finds plaintiffhas stated a plausible
claim of First Amendment retaliation.

“The right to be free from retaliation for alrag one’s self of the prison grievance process
has been clearly established in this circuit for more than twenty ye&axitiago v. Blair 707
F.3d 984, 992 (8th Cir. 2013). To state a prifacie case for First Amendment retaliation,
plaintiff must allege that (1) hengaged in protected activity; (@)at defendantgp retaliate for
the protected activity, took adverse action agairanhpff that would chill a person of ordinary
firmness from engaging in thattadty; and (3) that the adverse action was motivated at least in
part by the exercise tifie protected activity.See Revels v. Vincer882 F.3d 870, 876 (8th Cir.
2004),cert. denied546 U.S. 860 (2005).

1. TheProtectedActivity
Based on plaintiffs amended complaint, hates he was retaliated against by defendant

FCC and MOSOP officials “after Hited several grievances agaitisem.” Am. Compl. { VI.2.

®In his state court case, plaintiff alleged speseifiy that his protected activity was notifying
Missouri State Senator Jamilah Nasheed’s offifean incident in which “Sergeant Ford
handcuffed, maced and applied an illegal chokelool causing [an offender] to go into cardiac
arrest.” Edwards v. McSwajNo. 16AC-CC00262, Pet. (Cole Ctyir. Ct., filed Jun. 17, 2016).
He states that Sergeant Ford had “strong ties” eefiendant Semar, “who personally told me that
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Plaintiff has filed at least sev@mievances concerning the issues alleged in the complaint, and he
attaches these grievances to his complaiR€C 15-952 (filed Aug. 22015); FCC 15-996 (filed
Aug. 26, 2015); FCC 16-480 (filed May 16, 201B;,C 16-967 (filed May 20, 2016); FCC 16-721
(filed Jul. 25, 2016); ERDC 16-738 (filedid. 14, 2016); and FCC 17-44 (filed Jan. 17, 2617).
Although these grievances could be the protectaditgdfor which he was retaliated against, the
grievances themselves complain about the alleged retaliatory actiwatyptaintiff’s failure to be
placed in, or continue in, MOSOP.

Prior to the filing of thisaction, plaintiff engaged in geparate investigation into
allegations of harassment and unlawful ceorused by Sergeant Ford at FCC against
African-American offenders. In one of hisiggrances, FCC-16-480, ptaiff alleges he was
retaliated against because heared FCC officers, includindefendant Semar, by contacting
State Senator Jamilah Nasheed’'s office andirig her signature fadavits from other
African-American offenders, relatéd having been issued bogdBVs, threated and assaulted by
Sgt. James Ford, to prove a pattern of civil tsg¥iolations, which ha@lim re-investigated and
forced into early retirement.” It is this allegextaliation that plaintiff complained of in his state
court case.

Plaintiff also alleges in his amended compidivat he was retaliateatjainst by defendant
Semar because plaintiff attempted to transigrof FCC. On August 20, 2015, plaintiff filed
grievance FCC 15-952 against defendant Sematingt“Semar [told plantiff] he should sign

[protective custody] waiver and be able to take 3QP here, instead of trsferring or else it'll

MOSOP Director [defendant] Gould was a closerfd of his, and if ansferred elsewhere he
could guarantee that Petitioner would not be placed in MOSOP Phase | ard.11.”

® Plaintiff filed nineteen grievaces at FCC between June 20thd &eptember 2015; plaintiff filed
eight grievances at ERDCC between December 2015 and SeptemberQ€d46CF No. 53-1.
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count as failure to do MOSOP.” On Augub, 2015, plaintiff filed grievance FCC 15-996
against FCC and MOSORP officials. Grievance AG96 states that plaintiff “felt coerced, lied
to and threatened with loss of MOSOP if | accepted a transferafiezdyy central office but told
I’d be maxed out until 2024.”

Plaintiff had attempted to transfer out of E6Gecause he cooperated in the Cape Girardeau
Police Department’s investigation of another FCC inmate, Terrance Vance, for the alleged murder
of plaintiff's son. Plaintiff shites that word of his coopemati spread through FCC, and other
inmates were threatening his life. He requestettansfer out of FCC for his safety. In his
complaint, plaintiff states that “FUM Semar cdllglaintiff to [housing unit] 2 pod, told him that
he is MOSOP required for Oct/Nov 2015, and if hemaptis to transfer he would contact his best
friend MOSOP Director Robert Gould and makeesplaintiff serve his maximum sentence of
2024." Am. Compl. § VI.3.

He also alleges Semar retaliated againainpff for filing grievances against Semar’s
coworkers, although plaintiff does not specifyigfh grievances or which coworkers: “FUM
Semar threatened plaintiff by teljrinim it would be in his best intest to dismiss the IRRs he had
pending against his two co-workers, and would gilantiff until that afternoon to rethink his
decision.” Id. at § VI.4. The Court cannot determimaéter much review, which IRRs plaintiff
had pending against Semar’s two co-workatsthis time, and cmot determine the two
co-workers to which plaintiff refers.

Then on October 1, 2015, plaintiff stategetielants Gould and White “made their first

attempt to terminate plaintiff from MOSOP bgisng him MOSOP notification [stating he was to
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begin MOSOP Phase 1 at FCC on October 1, 201bj informed about [plaintiff's] transfer
status.” Id. at § VI.11; Ex. N.

Based on a thorough review of plaffis amended complaint and the attached
documentation, plaintiff has engaged in the nearstant filing of IRRs related to his placement
in, or his continuation in, the MOSOP prograrRrior to this, plaintiff had been involved in
grievances related to Sgt. Ford and his treatnof African-American inmates. Additionally,
plaintiff has participated in the criminal instggation into anotherftender, Mr. Vance, and
requested to transfer ooft FCC for his safety. Plaintiff aklges he was threatened by Semar with
loss of his MOSOP eligibility imetaliation for: (1) filing IRRs against Semar; (2) filing IRRs
against two of Semar’s coworker®) notifying State Senator Nasheed of issues between Sgt.
Ford and African-American inmateghich began an investigationathled to Sgt. Ford’s early
retirement; and (4) requesting tragsbut of FCC for his safety.

2. TheAdverseAction
(@) Plaintiff's Prison Transfer and Entry Into MOSOP Phase |

Plaintiff complaint is difficult to follow, andhot logically consistent, but it seems that on
September 22, 2015, plaintiff was pending transtemfFCC because of safety concerns, namely
safety concerns posed with respect to offerwberce. He alleges that on September 24, 2015,
defendants Gould and White tried “to terminplaintiff from the MOSOP program” by issuing
him a notification that he was to begin MOB®hase | on October 1, 2015 at FCC. Plaintiff
alleges defendants White and Gould issued thificadion knowing that @intiff had requested a

transfer to different facility. The beginningtddor MOSOP Phase | issued by defendant White

"The MOSOP notification was signed by defendWhite on September 24, 2015, and notifies
plaintiff he is to begin MOSOP Phase 1F&C on October 1, 2015. ECF No. 8-1 at 18.
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and Gould would have placed pitff on track for entering MOSOP Phase | within fourteen to
sixteen months of his GTE date,@aintiff alleges was appropriate.

Plaintiff's attorney contacted the MODOC, and the “MOSOP termination attempt was
cancelled” and on October 13, 2015, plaintiff vweensferred to Moberly Correctional Center
(*MCC”). MCC did not offer MOSOP, and on October 13, 2015, MCC staff immediately
submitted plaintiff for transfer to EastefReception, Diagnostic and Correctional Center
(“ERDCC"). Plaintiff's transfer to ERDC occurred on December 8, 2015. Plaintiff began
MOSOP Phase | at ERDCC on February 11, 2016.

As set forth irRevelsa prisoner must demonstrate not ahigt the prison officials took an
adverse action, but that the aativould chill a person of ordimg firmness from continuing in
the [protected] activity.” 382 F.3d at 876. Pldialleges he was transferred prisons at his
request, and his start date for MOSOP Phase | was delayed until he could be placed in a suitable
prison with a MOSOP program. He claims thias in retaliation for filing grievances against
defendant Semar and his coworkers. Beingsfeared prisons, at thgrisoner’s request, for
safety considerations is not an adverse actidhe transfer from FCC to MCC to ERDCC took
approximately two months, which alone would notdnaaused plaintiff tbe tracked off his GTE
release date of February 23, 2017. Therefore, the Court cannot find that this alleged adverse
action, allegedly caused by defendants White and Gould, would have chilled a person of ordinary
firmness from continuing to engage in any pobéd activity. The Court finds that no reasonable
jury could conclude that defendants White &wulild retaliated againgtaintiff by notifying him
of his start date for MOSOP Phase | at FCC, whlgéntiff was pending transfer. For this reason,
the Court will grant defendant White’s motiaa dismiss and defenda Gould’s motion for

judgment on the pleadings.
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(b) Delayed Entry Into MOSOP Phal and Loss of GTE Release Date

Plaintiff also alleges thatfter his completion of MOS®Phase | in March 2016, he was
not immediately enrolled in MOSOP Phase IPlaintiff's therapist,Mr. Roberton, had told
plaintiff that he would starPhase Il in March or April 2016.(Am. Compl. § 17.) Instead,
plaintiff had to wait nearly two years—until January 29, 2018—to begin Phase Il. Because of
plaintiff's delayed entry into MOSOP Phase I, pl#f lost his GTE releas date of February 23,
2017.

Plaintiff alleges this was in retaliation, again, for grievances filed against defendant Semar
and his coworkers. “Plaintiff realizes that HL6emar’s threat to hawdOSOP Director Gould
to make plaintiff serve his maximum sentermfe2024 is actually beingarried out since his
2-23-2017 GTE been took [sic].” (Am. Compl. § 27The Court finds that plaintiff's alleged
delay of nearly two years befonés entry into MOSOP Phase dind the accompanying loss of his
GTE release date, could constitute an adversersaittat would chill a person of ordinary firmness
from filing grievances. The Court finds thidegjation of adverse action, taken against plaintiff
by defendant Semar, sufficient to state a plausible claim of retaliation for engaging in protected
speech.

The Court is not persuaded by defendant $snagument that this action is barred by
Heck v. Humphreys12 U.S. 477 (1994). A judgment in this action wouldneatessarily imply
the invalidity of plaintiff's crimnal conviction, continued immonment, or sentence. Here,
plaintiff is seeking damages for violations of Risst Amendment right to file grievances. This
guestion of First Amendment retaliation is aniagily distinct from the question of whether
plaintiff violated the law in his criminal case.

3. Causation
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Finally, plaintiff must allge a sufficient causal connection between his use of the
grievance process and defendaatEgedly retaliatory actions. To satisfy the causal connection
prong, “the plaintiff must show #official took the adverse actitbecause the plaintiff engaged in
the protected speech.Revels 382 F.3d at 876. ‘fie causal connection is generally a jury
guestion, but it can provide a basis for summadgment when the ‘question is so free from doubt
as to justify taking it from the jury.” Id. (quotingNaucke v. City of Park Hil|s284 F.3d 923,
927-28 (8th Cir. 2002)).

At this stage in the proceeding, where piffistfactual allegations are entitled to the
assumption of truth and all reasonable inferecegdrawn in his favor, the Court finds plaintiff
has stated sufficient factual matter against defen&emar to state a claim to relief that is
plausible on its fact. Based on plaintiff's allegas, he was threatened by defendant Semar that
if plaintiff did not withdraw hs grievances against Semar’s cokers, plaintiff would serve his
entire sentence. Plaintiff has established thatentry into MOSOP Phase 1l was delayed by
nearly two years, and claims that this resultedhm loss of his GTE release date. Plaintiff's
pleaded factual content allows the Court to dtagvreasonable inference that the delay in entry
into MOSOP Phase Il was caused by defendant Senesalgation for plaintiff's filing grievances.
Plaintiff's legal conclusions are supported by wa##aded factual allegatis, and the Court finds
plaintiff's amended complaint pladmy gives rise to an entitlemetd relief against Semar.

C. Qualifiedimmunity

In his motion for judgment on the pleadings, defendant Semar claims he is entitled to
gualified immunity. Qualified immunity protéec government officials from liability under 42
U.S.C. 8§ 1983, but not if their conduct “violatekkarly established statutory or constitutional

rights of which a reasonabpeerson would have known.’Nelson v. Corr. Med. Sery$83 F.3d
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522, 527 (8th Cir. 2009) (en banc) (quotation omittedgManess v. Dist. Courd95 F.3d 943,

944 (8th Cir. 2007) (analyzing qualified immtynon 28 U.S.C. § 1915(e)(2)(B) review). The
tests for whether an officer is entitled to qualifimmunity are: (1) whether the facts alleged,
taken in the light most favorabte the injured party, show th#te officer's conduct violated a
constitutional right; and (2) whether the constitutional right was clearly established at the time of
the deprivation so that a reasonable offigeuld understand hionduct was unlawful.Pearson

v. Callahan 555 U.S. 223, 231 (2009).

The Court finds that the facts alleged, viewethe light most favorable to plaintiff, show
that defendant Semar retaliatechmgt plaintiff for exercising ki First Amendment right to file
grievances against Semar and otbéficials at FCC. Plainff's right to be free of First
Amendment retaliation vgaclearly established at the timedaa reasonable officer would have
understood defendant’s conduct was unlawful. Base the allegations of the complaint, the
Court will deny defendant Semar’s motion to dismiss on qualified immunity grounds. If, after
discovery, defendant seeks to renew his qualified immunity arguthenCourt will address the
issue on summary judgment.

Accordingly,

IT IS HEREBY ORDERED that defendant Michael White’s motion to dismiss is
GRANTED. [ECF No. 38]

IT ISFURTHER ORDERED that defendant Robert Gould’s motion for judgment on the
pleadings iISRANTED. [ECF No. 57]

IT ISFURTHER ORDERED that plaintiff’s motion for leave to file his memorandum in
opposition to defendant Les Semar’s raotfor judgment on the pleadinglGRANTED. [ECF

No. 80]
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IT ISFURTHER ORDERED that defendant Les Semar’s motion for judgment on the
pleadings iDENIED. [ECF No. 77]

IT ISFURTHER ORDERED that plaintiff's motion for ijunctive relief and emergency
hearing of tapes BENIED. [ECF No. 25]

IT IS FURTHER ORDERED that plaintiffs motion for preliminary and permanent
injunctive relief iSDENIED as moot as plaintiff has entered MO$CPhase Il. [ECF No. 29]

IT ISFURTHER ORDERED that plaintiff's motion to conduct discovery ENIED
without prejudiceto refiling after discovery lmcommenced. [ECF No. 67]

IT IS FURTHER ORDERED that plaintiffs motions for subpoenas abENIED
without prejudice to refiling after discovery has somenced. [ECF Nos. 68, 69, 70, and 71]

An Order of Partial Dismissal and Ordef Partial Judgment will accompany this
memorandum and order.

The Court is also entering a segi& case management order today.

Dated this 28 day of September, 2018.

MQW

AUDREY G. FLEISSIG A
UNITED STATES DISTRICT JUDGE
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