UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF MISSOURI
EASTERN DIVISION
DEVIN BESANCENEZ,
Plaintiff,

V. No. 4:17CV2185 HEA

NANCY A. BERRYHILL,
Acting Commissioner of
Social Security Administration,

Defendant.
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OPINION, MEMORANDUM AND ORDER

This matter is before the Court on Plaintiff’s request for judicial review
under 42 U.S.C. § 405(g) of the final decision of Defendant denying Plaintiff’s
application for supplemental security income (SSI) under XVI of the Social
Security Act (Act), 42 U.S.C. § 1381-1385. For the reasons set forth below, the
Court will affirm the Commissioner's denial of Plaintiff's application.

The Administrative Law Judge (“ALJ”) found that, despite Plaintiff’s severe
impairments, she was not disabled as she had the residual functional capacity
(“RFC”) to perform work existing in significant numbers in the national economy.
A summary of the entire record is presented in the parties’ briefs and is repeated
here only to the extent necessary.

Procedural Background



Plaintiff filed her application for SSI on April 18, 2013, claiming that she
became unable to work on January 1, 2013, because of post-traumatic stress
syndrome, depression and schizophrenia. Plaintiff was 26 years of age at the time
of her alleged onset of disability. Her claims were denied initially. Following an
administrative hearing, Plaintiff’s claims were denied in a written opinion by an
ALJ, dated August 24, 2016. Plaintiff then filed a request for review of the ALJ’s
decision with the Appeals Council of the Social Security Administration (SSA),
which was denied on June 12, 2017. Thus, the decision of the ALJ stands as the
final decision of the Commissioner. See 20 C.F.R. 8§ 404.981, 416.1481.

In this action, Plaintiff first argues that the ALJ failed to properly analyze
residual functional capacity under the standards in Singh and Lauer, as it failed to
consider medical and lay evidence properly and failed to consider objective
complaints under the standards in Pulaski. She next contends that the hypothetical
guestion to the vocational expert did not capture the concrete considerations upon
its impairment, and therefore, the response of the vocational expert does not
represent substantial evidence.

The ALJ’s Determination

The ALJ first found that Plaintiff has not engaged in substantial gainful

activity since April 18, 2013, the application date. In addition, the ALJ concluded

that Plaintiff had the following severe impairments: depression, schizophrenia,



anxiety, bipolar disorder, post-traumatic stress disorder and drug and alcohol
abuse. The ALJ found that Plaintiff did not have an impairment or combination of
impairments that meets or medically equals the severity of one of the listed
Impairments.
As to Plaintiff’s RFC, the ALJ stated:
After careful consideration of the entire record, the undersigned finds that
the claimant has the residual functional capacity to perform a full range of
work at all exertional levels but with the following nonexertional limitations:
she is limited to simple, repetitive, unskilled work with no complex

instructions, no production pace work, no interaction with the general public,
and only occasional interaction with coworkers.

The ALJ found that Plaintiff was unable to perform any past relevant work,
but was capable of performing other jobs existing in significant numbers in the
national economy, such as industrial cleaner, order filler, and laundry worker. The
ALJ therefore concluded that Plaintiff was not under a disability, as defined in the
Social Security Act, from April 18, 2013 through the date of the decision.

Applicable Law
Standard of Review

The decision of the Commissioner must be affirmed if it is supported by
substantial evidence on the record as a whole. 42 U.S.C. 8 405(g); Richardson v.
Perales, 402 U.S. 389, 401 (1971); Estes v. Barnhart, 275 F.3d 722, 724 (8th Cir.

2002). Substantial evidence is less than a preponderance of the evidence, but



enough that a reasonable person would find it adequate to support the conclusion.
Johnson v. Apfel, 240 F.3d 1145, 1147 (8th Cir. 2001). This “substantial evidence
test,” however, 1s “more than a mere search of the record for evidence supporting
the Commissioner’s findings.” Coleman v. Astrue, 498 F.3d 767, 770 (8th Cir.
2007) (internal quotation marks and citation omitted). “Substantial evidence on the
record as a whole...requires a more scrutinizing analysis.” Id. (internal quotation
marks and citations omitted).

To determine whether the Commissioner’s decision is supported by
substantial evidence on the record as a whole, the Court must review the entire
administrative record and consider:

1. The credibility findings made by the ALJ.

2. The plaintiff’s vocational factors.

3. The medical evidence from treating and consulting physicians.

4. The plaintiff’s subjective complaints relating to exertional and non-

exertional activities and impairments.

5. Any corroboration by third parties of the plaintiff’s impairments.

6. The testimony of vocational experts when required which is based upon a

proper hypothetical question which sets forth the claimant’s impairment.
Stewart v. Secretary of Health & Human Servs., 957 F.2d 581, 585-86 (8th Cir.
1992) (internal citations omitted). The Court must also consider any evidence
which fairly detracts from the Commissioner’s decision. Coleman, 498 F.3d at

770; Warburton v. Apfel, 188 F.3d 1047, 1050 (8th Cir. 1999). However, even

though two inconsistent conclusions may be drawn from the evidence, the



Commissioner's findings may still be supported by substantial evidence on the
record as a whole. Pearsall v. Massanari, 274 F.3d 1211, 1217 (8th Cir. 2001)
(citing Young v. Apfel, 221 F.3d 1065, 1068 (8th Cir. 2000)). “[1]f there is
substantial evidence on the record as a whole, we must affirm the administrative
decision, even if the record could also have supported an opposite decision.”
Weikert v. Sullivan, 977 F.2d 1249, 1252 (8th Cir. 1992) (internal quotation marks
and citation omitted). See also Jones ex rel. Morris v. Barnhart, 315 F.3d 974, 977
(8th Cir. 2003).
Determination of Disability

A disability is defined as the inability to engage in any substantial gainful
activity by reason of any medically determinable physical or mental impairment
which can be expected to result in death or that has lasted or can be expected to last
for a continuous period of not less than twelve months. 42 U.S.C. 88 423(d)(1)(A),
1382c(a)(3)(A); 20 C.F.R. § 416.905. A claimant has a disability when the
claimant is “not only unable to do his previous work but cannot, considering his
age, education and work experience engage in any kind of substantial gainful work
which exists ... in significant numbers in the region where such individual lives or
in several regions of the country.” 42 U.S.C. § 1382c(a)(3)(B).

The Social Security Act defines as disabled a person who is “unable to

engage in any substantial gainful activity by reason of any medically determinable



physical or mental impairment which can be expected to result in death or which
has lasted or can be expected to last for a continuous period of not less than twelve
months.” 42 U.S.C. § 1382¢(a)(3)(A); see also Hurd v. Astrue, 621 F.3d 734, 738
(8th Cir.2010). The impairment must be “of such severity that [the claimant] is not
only unable to do his previous work but cannot, considering his age, education, and
work experience, engage in any other kind of substantial gainful work which exists
in the national economy, regardless of whether such work exists in the immediate
area in which he lives, or whether a specific job vacancy exists for him, or whether
he would be hired if he applied for work.” 42 U.S.C. § 1382c(a)(3)(B).

A five-step regulatory framework is used to determine whether an individual
claimant qualifies for disability benefits. 20 C.F.R. 88 404.1520(a), 416.920(a); see
also McCoy v. Astrue, 648 F.3d 605, 611 (8th Cir.2011) (discussing the five-step
process). At Step One, the ALJ determines whether the claimant is currently
engaging in “substantial gainful activity”; if so, then he is not disabled. 20 C.F.R.
88 404.1520(a)(4)(1), 416.920(a)(4)(1); McCoy, 648 F.3d at 611. At Step Two, the
ALJ determines whether the claimant has a severe impairment, which is “any
impairment or combination of impairments which significantly limits [the
claimant's] physical or mental ability to do basic work activities”; if the claimant
does not have a severe impairment, he is not disabled. 20 C.F.R. 88 404.1520(a)

(4)(ii), 404.1520(c), 416.920(a)(4)(ii), 416.920(c); McCoy, 648 F.3d at 611. At



Step Three, the ALJ evaluates whether the claimant's impairment meets or equals
one of the impairments listed in 20 C.F.R. Part 404, Subpart P, Appendix 1 (the
“listings”). 20 C.F.R. §§ 404.1520(a)(4)(ii1), 416.920(a)(4)(i11). If the claimant has
such an impairment, the Commissioner will find the claimant disabled; if not, the
ALJ proceeds with the rest of the five-step process. 20 C.F.R. 88 404.1520(d),

416.920(d); McCoy, 648 F.3d at 611.

13

Prior to Step Four, the ALJ must assess the claimant's “residual functional

capacity” (“RFC”), which is “the most a claimant can do despite [his] limitations.”
Moore v. Astrue, 572 F.3d 520, 523 (8th Cir.2009) (citing 20 C.F.R. § 404.1545 (a)
(1)); see also 20 C.F.R. 88 404.1520(e), 416.920(e). At Step Four, the ALJ
determines whether the claimant can return to his past relevant work, by comparing
the claimant's RFC with the physical and mental demands of the claimant's past
relevant work. 20 C.F.R. 88 404.1520(a) (4) (iv), 404.1520(f), 416.920(a) (4) (iv),
416.920(f); McCoy, 648 F.3d at 611. If the claimant can perform his past relevant
work, he is not disabled; if the claimant cannot, the analysis proceeds to the next
step. Id... At Step Five, the ALJ considers the claimant's RFC, age, education, and
work experience to determine whether the claimant can make an adjustment to
other work in the national economy; if the claimant cannot make an adjustment to
other work, the claimant will be found disabled. 20 C.F.R. 8§ 404.1520(a)(4)(v),
416.920(a)(4)(v); McCoy, 648 F.3d at 611.
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Through Step Four, the burden remains with the claimant to prove that he is
disabled. Moore, 572 F.3d at 523. At Step Five, the burden shifts to the
Commissioner to establish that the claimant maintains the RFC to perform a
significant number of jobs within the national economy. Id.; Brock v. Astrue, 674

F.3d 1062, 1064 (8th Cir.2012).

RFC

A claimant's RFC is the most an individual can do despite the combined
effects of all of his or her credible limitations. See 20 C.F.R. § 404.1545. An
ALJ's RFC finding is based on all of the record evidence, including the claimant's
testimony regarding symptoms and limitations, the claimant's medical treatment
records, and the medical opinion evidence. See Wildman v. Astrue, 596 F.3d 959,
969 (8th Cir.2010); see also 20 C.F.R. § 404.1545; Social Security Ruling (SSR)
96-8p. An ALJ may discredit a claimant's subjective allegations of disabling
symptoms to the extent they are inconsistent with the overall record as a whole,
including: the objective medical evidence and medical opinion evidence; the
claimant's daily activities; the duration, frequency, and intensity of pain; dosage,
effectiveness, and side effects of medications and medical treatment; and the
claimant's self-imposed restrictions. See Polaski v. Heckler, 739 F.2d 1320, 1322

(8th Cir.1984); 20 C.F.R. § 404.1529; SSR 96—7p.



A claimant's subjective complaints may not be disregarded solely because
the objective medical evidence does not fully support them. The absence of
objective medical evidence is just one factor to be considered in evaluating the
claimant's credibility and complaints. The ALJ must fully consider all of the
evidence presented relating to subjective complaints, including the claimant's prior
work record and observations by third parties and treating and examining

physicians relating to such matters as:

(1) The claimant's daily activities;
(2) The subjective evidence of the duration, frequency, and intensity of the
claimant's pain;
(3) Any precipitating or aggravating factors;
(4) The dosage, effectiveness, and side effects of any medication; and
(5) The claimant's functional restrictions.

Although the ALJ bears the primary responsibility for assessing a claimant's
RFC based on all relevant evidence, a claimant's RFC is a medical question.
Hutsell v. Massanari, 259 F.3d 707, 711 (8th Cir.2001) (citing Lauer v. Apfel, 245
F.3d 700, 704 (8th Cir.2001)). Therefore, an ALJ is required to consider at least
some supporting evidence from a medical professional. See Lauer, 245 F.3d at 704
(some medical evidence must support the determination of the claimant's RFC);
Casey v. Astrue, 503 F .3d 687, 697 (the RFC is ultimately a medical question that
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must find at least some support in the medical evidence in the record). An RFC
determination made by an ALJ will be upheld if it is supported by substantial
evidence in the record. See Cox v. Barnhart, 471 F.3d 902, 907 (8th Cir.2006).

The ALJ must make express credibility determinations and set forth the
inconsistencies in the record which cause him to reject the claimant's complaints.
Guilliams v. Barnhart, 393 F.3d 798, 802 (8th Cir.2005). “It is not enough that the
record contains inconsistencies; the ALJ must specifically demonstrate that he
considered all of the evidence.” Id. The ALJ, however, “need not explicitly
discuss each Polaski factor.” Strongson v. Barnhart, 361 F.3d 1066, 1072 (8th
Cir.2004). The ALJ need only acknowledge and consider those factors. Id.
Although credibility determinations are primarily for the ALJ and not the court, the
ALJ's credibility assessment must be based on substantial evidence. Rautio v.
Bowen, 862 F.2d 176, 179 (8th Cir.1988). The burden of persuasion to prove
disability and demonstrate RFC remains on the claimant. See Steed v. Astrue, 524
F.3d 872, 876 (8th Cir. 2008).

The ability to do basic work activities is defined as “the abilities and
aptitudes necessary to do most jobs.” 20 C.F.R. § 416.921(b). These abilities and
aptitudes include (1) physical functions such as walking, standing, sitting, lifting,
pushing, pulling, reaching, carrying, or handling; (2) capacities for seeing, hearing,

and speaking; (3) understanding, carrying out, and remembering simple
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instructions; (4) use of judgment; (5) responding appropriately to supervision, co-
workers, and usual work situations; and (6) dealing with changes in a routine work
setting. Id. 8 416.921(b)(1)-(6); see Bowen v. Yuckert, 482 U.S. 137, 141 (1987).
“The sequential evaluation process may be terminated at step two only when the
claimant’s impairment or combination of impairments would have no more than a
minimal impact on his ability to work.” Page v. Astrue, 484 F.3d 1040, 1043 (8th
Cir. 2007) (internal quotation marks omitted).

If the claimant has a severe impairment, then the Commissioner will
consider the medical severity of the impairment. If the impairment meets or equals
one of the presumptively disabling impairments listed in the regulations, then the
claimant is considered disabled, regardless of age, education, and work experience.
20 C.F.R. 88 416.920(a)(4)(iii), 416.920(d); see Kelley v. Callahan, 133 F.3d 583,
588 (8th Cir. 1998).

If the claimant’s impairment is severe, but it does not meet or equal one of
the presumptively disabling impairments, then the Commissioner will assess the
claimant’s RFC to determine the claimant’s “ability to meet the physical, mental,
sensory, and other requirements” of the claimant’s past relevant work. 20 C.F.R.
88 416.920(a)(4)(iv), 416.945(a)(4). “RFC is a medical question defined wholly in
terms of the claimant’s physical ability to perform exertional tasks or, in other

words, what the claimant can still do despite his physical or mental limitations.”
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Lewis v. Barnhart, 353 F.3d 642, 646 (8th Cir. 2003) (internal quotation marks
omitted); see 20 C.F.R. § 416.945(a)(1). The claimant is responsible for providing
evidence the Commissioner will use to make a finding as to the claimant’s RFC,
but the Commissioner is responsible for developing the claimant’s “complete
medical history, including arranging for a consultative examination(s) if necessary,
and making every reasonable effort to help [the claimant] get medical reports from
[the claimant’s] own medical sources.” 20 C.F.R. § 416.945(a)(3). The
Commissioner also will consider certain non-medical evidence and other evidence
listed in the regulations. See id. If a claimant retains the RFC to perform past
relevant work, then the claimant is not disabled. Id. § 416.920(a)(4)(iv).

If the claimant’s RFC as determined in Step Four will not allow the claimant
to perform past relevant work, then the burden shifts to the Commissioner to prove
that there 1s other work that the claimant can do, given the claimant’s RFC as
determined at Step Four, and his or her age, education, and work experience. See
Bladow v. Apfel, 205 F.3d 356, 358-59 n.5 (8th Cir. 2000). The Commissioner
must prove not only that the claimant’s RFC will allow the claimant to make an
adjustment to other work, but also that the other work exists in significant numbers
in the national economy. Eichelberger v. Barnhart, 390 F.3d 584, 591 (8th Cir.
2004); 20 C.F.R. § 416.920(a)(4)(v). If the claimant can make an adjustment to

other work that exists in significant numbers in the national economy, then the
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Commissioner will find the claimant is not disabled. If the claimant cannot make
an adjustment to other work, then the Commissioner will find that the claimant is
disabled. 20 C.F.R. § 416.920(a)(4)(v). At Step Five, even though the burden of
production shifts to the Commissioner, the burden of persuasion to prove disability
remains on the claimant. Stormo v. Barnhart, 377 F.3d 801, 806 (8th Cir. 2004).
The evaluation process for mental impairments is set forth in 20 C.F.R. 8§
404.1520a, 416.920a. The first step requires the Commissioner to “record the
pertinent signs, symptoms, findings, functional limitations, and effects of
treatment” in the case record to assist in the determination of whether a mental
impairment exists. See 20 C.F.R. 8§ 404.1520a(b)(1), 416.920a(b)(1). If it is
determined that a mental impairment exists, the Commissioner must indicate
whether medical findings “especially relevant to the ability to work are present or
absent.” 20 C.F.R. §§ 404.1520a(b)(2), 416.920a(b)(2). The Commissioner must
then rate the degree of functional loss resulting from the impairments in four areas
deemed essential to work: activities of daily living, social functioning,
concentration, and persistence or pace. See 20 C.F.R. 88 404.1520a(b)(3),
416.920a(b)(3). Functional loss is rated on a scale that ranges from no limitation to
a level of severity which is incompatible with the ability to perform work-related
activities. See id. Next, the Commissioner must determine the severity of the

Impairment based on those ratings. See 20 C.F.R. §8 404.1520a(c), 416.920a(c). If
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the impairment is severe, the Commissioner must determine if it meets or equals a
listed mental disorder. See 20 C.F.R. 88 404.1520a(c)(2), 416.920a(c)(2). The
Commissioner makes this determination by comparing the presence of medical
findings and the rating of functional loss against the paragraph A and B criteria of
the Listing of the appropriate mental disorders. See id. If there is a severe
Impairment, but the impairment does not meet or equal the listings, then the
Commissioner must prepare an RFC assessment. See 20 C.F.R. § 416.920a(c)(3).
Discussion

Proper analysis of RFC considering medical and lay evidence and objective
complaints

Plaintiff first argues that the ALJ gave great weight to the findings of non-
examining psychological consultants, however, those opinions were from August
2013, and July 2014, and the ALJ failed to articulate how the opinion evidence
from 2013 and 2014 could be consistent with evidence from 2015 and 2016.
Plaintiff’s focus, however, neglects to recognize that the ALJ’s analysis is not
based solely on the 2013 and 2014 medical opinions. The ALJ discussed and
compared Plaintiff’s allegations with the medical evidence in the record.
Plaintiff’s testimony regarding her disabling symptoms was discredited by the
medical evidence. Plaintiff testified that she cannot do simple household chores,
however, the medical evidence establishes that Plaintiff’s physical examinations

were normal. Pulaski, 739 F.2d 1322.
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Plaintiff also testified that she experiences panic attacks, however, Plaintiff’s
treatment notes do not reflect the frequency and intensity of Plaintiff’s testimony.

Plaintiff complains that the ALJ did not engage in an inquiry into the
circumstances surrounding the failure to follow a course of treatment in support of
the ALJ’s finding that Plaintiff’s noncompliance with treatment had a negative
impact on a finding of disability. Indeed, as the Commissioner correctly argues,
since there was no finding of ongoing disability in the first place with Plaintiff’s
substance abuse as part of the overall consideration, it was not necessary for the
ALJ to separate out the effects of substance abuse and make another determination
of Plaintiff’s RFC to determine the materiality of substance abuse. 20 C.F.R.
416.935.

The ALJ accorded weight to the opinions, finding that they are supported by
and consistent with the evidence, including the opinions of Dr. Henson and Dr.
Altomary, both mental health professionals and considered Plaintiff’s
noncompliance and continued substance and alcohol abuse, in conjunction with the
medical evidence. As a result, he limited her to simple, routine, repetitive work in
a low-stress environment. The Court finds that the RFC formulated by the ALJ is
supported by substantial evidence on the record as a whole. The RFC is also
consistent with the imaging studies and treatment notes of examining providers,

which reveal minimal findings. The record establishes that Plaintiff’s treatment
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records confirm that Plaintiff’s judgment and insight are fair, she has normal
orientation, attention, and concentration. Plaintiff has failed to establish the
presence of any greater limitations than those found by the ALJ. Thus, the ALJ did
not err in determining Plaintiff” RFC.

The Hypothetical question to the VE did not capture the concrete
conseguences upon its impairment, and therefore the response of the VE does
not represent substantial evidence.

Plaintiff’s second claim of error provides no basis for reversal. Plaintiff
contends that because the ALJ’s RFC was erroneous, the hypothetical question to
the VE was improper. As the Court has determined that the RFC finding is
supported by substantial evidence in the record, this basis for arguing for reversal
has been rendered moot. The hypothetical posed to the VE was properly
formulated based on Plaintiff’s RFC. The conclusion that Plaintiff could perform
work existing in significant numbers in the national economy is likewise supported
by substantial evidence in the record.

Conclusion

Each of the ALJ’s findings and conclusions contain a specific basis for

same. The ALJ carefully considered all of the evidence.

After careful review, the Court finds the ALJ’s decision is supported by

substantial evidence on the record as a whole. The decision will be affirmed.
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Perkins v. Astrue, 648 F.3d 892, 900 (8th Cir.2011); Dunahoo v. Apfel, 241 F.3d
1033, 1038 (8th Cir. 2001).

Accordingly,

IT ISHEREBY ORDERED that the decision of the Commissioner of
Social Security is Affirmed.

A separate judgment in accordance with this Opinion, Memorandum and
Order is entered this same date.

Dated this 24™ day of September, 2018.

floiiog (27

HENRY EDWARD AUTREY
UNITED STATES DISTRICT JUDGE
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