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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF MISSOURI
EASTERN DIVISION
MARTY MOSS, II,
Petitioner,
V. No. 4:17CV-2251NAB

CINDY GRIFFITH,

N N N N N N N N N

Respondent.

MEMORANDUM AND ORDER

This matter is before the Court on the PetitioMafty Moss, Iifor a writ of habeas corpus
under 28 U.S.C8 2254. (Doc. 1.The State has filed a respond@oc. 14.)Petitioner did not file
a reply and the time for doing so has passed. Battieshaveconsentedo thejurisdiction of the
undersignedJnited States Magistrate Judgersuant t®8 U.S.C. § 636(c). For the reasons set
forth below, the petition for a writ dfabeasorpus is denied.
l. Background

After a jury trial, Petitioner was convicted agsault in the firstiegree and armed criminal
action. The following evidence, in the light most favorable tovtrdict, was presented at trial

On the afternoon of September 3, 20R&titionerrode his bike to the apartment of his
friend Chris Galgoci (Victim)Petitionerdeft his bike at Victim’s apartment, and the two men went
barhopping in Soulard. Victim’s friend, Megan Keefe, later joined them. That evdhatigjoner
separated from the group, and Victim and Ms. Keefe decided to buy beer at a gas station and drink

it at a parkPetitionercalled Ms. Keefe while she and Victim were en route to the park, and she

! These facts are taken from the Missouri Court of Appeals’ decisiBetitioners directappeal.Resp’'t Ex. EA
state court’s determination of a factual issue shall be presumed to be.@81dc$.C. § 2254(e)(1).
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informed him of their plans. Ahort time laterPetitionercharged at Victim with a knife and
stabbed him in the neck. Victim aRetitionerstruggled, and Victim twice punch@&etitionerin

the face Petitionerfled to Victim’s apartment, where he broke down the door and retrieged hi
bike.

The State charge@etitioneras a prior offender with firslegree assault and armed
criminal action. The trial court conducted a thday jury trial, at which the State presented
Victim, Ms. Keefe, three eyewitnesses, and several law enforceoffesgrs involved in the
investigation. Victim testified that he was walking down the street with Ms. KdefaPetitioner
“ambushed” him and stabbed him in the neck. Victim stated that, after his feteaske hospital,
he returned to his apartment and found “[t]he back door had been kicked iRdiarels]
bicycle was gone.”

On crossexamination, defense counsel questioned Victim about his struggl@etitioner
emphasizing that Victim was “physically on top dé¥étitionerand punching him in the face. This
exchange followed:

[COUNSEL]: As a matter of factPetitionef was bleeding, wasn't he?
[VICTIM]: | don't recall.

[COUNSEL]: There was blood all over your apartment, wasn’t there?
[VICTIM]: The photos appeafsic], yes.

[COUNSEL]: So he was still bleeding when he got to your place?
[VICTIM]: That's correct.

Megan Keefe also testified for the State. She descitedionels attack on Victim and
testified that she accompanied Victim to the hospital and theis @plartment, where she observed
that the lower panel of Victim’s door “was kicked in” and “there was blood oddbehandle as well
as blood droplets on the sidewalk leading out to the door.” She statdeetitainers bike was no

longer in Victim’s apartment. On crossamination, Defense counsel asked Ms. Keefe:

[COUNSEL]: Did you see blood in the apartment?
[MS. KEEFE]: | saw blood on the sidewalk and on the door handle.
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[COUNSEL]: [Victim] had beatenHetitionef up pretty good?

[MS. KEEFE]: He got a couple punches in, yes.

[COUNSEL]: Did you seeRetitionet bleeding?

[MS. KEEFE]: | do not remember seeirfgdtitionef bleeding.
[COUNSEL]: You were looking at him, right?

[MS. KEEFE]: | was looking at the fight as it was happenindom’t know
whose blood was whose.

[COUNSEL]: You saw the blood drops on the sidewalk outside of [Victim’s]
apartment?

[MS. KEEFE]: Yes.

[COUNSEL]: You saw the blood drops inside of [Victim’s] apartment?
[MS. KEEFE]: Yes.

The three eyewitnessgwesented by the Statestified to observingPetitionerand Victim
fighting and confirmed they saWetitionerholding a knife.The Statealso presentedSt. Louis
Metropolitan Police Department (SLMPD) evidence techniBiatectiveJamie Hull, who responded
to Victim’s apartment. Detull stated that, on the night of September 3, 2011, he “was dispatched to
process a scene for a burglary.” Det. Hull described “damage to the front door” and “drops of apparent
blood leading to the door.” A DNA analyst from the SLMPD testified that the blood foundtah'gic
apartment belonged fetitioner

The defense presented as its sole witdeks Pierce, the police officer who responded to the
crime sceneOfficer Pierce described photographing the scene of the incident and interviewing
witnessesHe testified that when he interviewbts. Keefeat the scene of the incident, she nesasd
tha Petitioner came at Victim with a knife. Rathkts. Keefe told Officer Pierce that Petitioner ran
up to them and Victim and Petitioner began fighting.

After both the State and the defense rested their cases, the judge held an instructiomeeonfere
in his chambers. After discussing the jury instructions to be subniittédndant’drial counsel stated,
“Defense counsel did prepare a lesser included instruction for assanritis#egree. The defendant

has elected not to admit that instruction to the Court.” The defense did not submitwactiamsfor

the lesseincluded offense of second degree assault.
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After the instructions conference, the judge read the instructions to the jury, goattiee
gave closing argumentdn closing argument, defenseounsel sought to discredit the three
eyewitnesses who testified that they obseRetitionerholding a knife:

The big three say they never sdeefitionef on top | mean [Victim] on top of

[Petitionet. The big three say they never s@efitionef getting hit by [Victim]. How

does that contradict the physical evidence? It contradicts the physidanee]

because we know there’s blood in the apartment, the blood in the aparftiadeft

his bike in the apartment. He went there and got his bike bacte'$liood dripping

on the sidewalk. There’s blood dripping on the way into the building. There’s blood

dripping inside of the building. He was injured. He was punched. He was hit. He was

in a fight.

The defensalsopresented photographs showing the broken glass on the street. Trial counsel argued
that Petitionerdid not stab Victim with a knife but Victim instead was inpitgy falling on broken

glass that was in the street. He argued, “This was a bunch of drunk peetphad a meeting. Two

guys that were very intoxicated that got into a fight. That's what happened here.”

In her rebuttal closing argument, the prosecutor reviewed the evidence supihertBtgte’s
case and concluded, “Who ran away and who stay&lkdo the police?Retitionef ran. . . . . He
took off. He went to [Victim’s] apartment and further victimized him, breaking in his door and injuring
his hand. He took his bike and rode out of Soulard.”

The jury foundPetitionerguilty of first-degreeassault and armed criminal action, and the trial
court sentenced him to concurrent terms of seventeen years’ imprisoRegtniner filed a direct
appeal, which was denied by the Missouri Court of App&sse v. Moss, 465 S.W.3d 75, 76 (Mo.
App. E.D. 2015). Petitioner then filed a motion for pesbnviction relief, alleging ineffective
assistance of counsel. The postwviction motion courtappointed counseleld an evidentiary

hearing,and ultimatey denied the postonviction motion. That denial wasfirmed by the Missouri

Court of Appeals.



Case: 4:17-cv-02251-NAB Doc. #: 17 Filed: 11/30/20 Page: 5 of 20 PagelD #: 841

. Standard of Review

“The writ of habeas corpus stands as a@aded against imprisonment of those held in
violation of the law. Judges must be vigilant and independent in reviewing petitions fortftze wr
commitment that entails substantial judicial resourcEsrrington v. Richter, 562 U.S. 86, 91
(2011).“In general, if a convicted state criminal defendant can show a federal habeathab
his conviction rests upon a violation of the Federal Constitution, he may well obtain a writ of
habeas corpus that requires a new trial, a new sentence, or releegad v. Thaler, 569 U.S.
413, 421 (2013). The Anfierrorism and Effective Death Penalty Act of 1996, 28 U.S. 2251
(AEDPA) applies to all petitions for habeas relief filed by state prisonéss thiis statute’s
effective date of April 24, 1996.indh v. Murphy, 521 U.S. 320, 3289 (1997). In conducting
habeas review pursuant to 28 U.S.Q@284, a federal court is limited to deciding whether a claim
that was adjudicated on the merits in state court proceedibpe$ulted in a decision thatas
contrary to, or involved an unreasonable application of, clearly established Federal law, as
determined by the Supreme Court of the United Statg®) resulted in a decision that was based
on an unreasonable determination offemes in light of the evidence presented in the State court
proceeding.” 28 U.S.C. 8254(d). A determination of a factual issue made by a state court is
presumed to be correct unless the petitioner successfully rebuts the presumgioecthess by
clear and convincing evidence. 28 U.S.C. § 2254(e)(1).

For purposes of 8254(d)(1), the phrase “clearly established Federal law” “refers to the
holdings, as opposed to the dicta, of [the Supreme] Court’s decisions as of the time ef/tre rel
statecourt decision.”Lockyer v. Andrade, 538 U.S. 63, 71 (2003). “In other words, ‘clearly

established federal law’ unde2854(d)(1) is the governing legal principle or principles set forth

by the Supreme Court at the time the state court renders its dedidian.7172. To obtain habeas
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relief, a habeas petitioner must be able to point to the Supreme Court precedent wihickshe
the state courts acted contrary to or unreasonably appliedheit v. Norris, 459 F.3d 849, 853
(8th Cir. 2006).

A state court’s decision is “contrary to” cleagstablished Supreme Court precedent “if
the state court either ‘applies a rule that contradicts the governing lawtsen fiupreme Court]
cases’ or ‘confronts a set of facts that are materially indistinguishaiste drdecision of [the]
Court and neertheless arrives at a result different from [the] preceddpéity v. Johnson, 532
U.S. 782, 792 (2001) (citingflliams v. Taylor, 529 U.S. 362, 405-406 (2000)).

A state court decision is an unreasonable application of clearly establighretn® Court
precedent if it correctly identifies the governing legal rule but applies it wmably to the facts
of a particular prisoner’s cade. (citing Williams, 529 U.S. at 40-408). “[A] federal habeas court
making the ‘unreasonable application’ inquiry should ask whether the state couitsatamplof
clearly established federal law was objectively unreasondbdlet 793 (citingMlliams, 529 U.S.
at 409). “A state court decision involves ‘an unreasonable determination of the fiagis of the
evidence presented in the state court proceedings,’ 28 U.8254&d)(2), only if it is shown that
the state court’'s presumptively correct factual findings do not esygyort in the record.”
Evenstad v. Carlson, 470 F.3d 777, 782 (8th Cir. 2006). Clear and convincing evidencsgdteat
court factual findings lack evidentiary support is required to drabeéaselief. 28 U.S.C. §
2254(e)(1)Wood v. Allen, 558 U.S290, 293 (2010)A “readiness to attribute error is inconsistent
with the presumption that state courts know and follow the lsveddford v. Visciotti, 537 U.S.
19, 24 (2002). AEDPA's highly deferential standard demands that state court decisions be given

the benefit of the doubid.
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[Il.  Discussion

In his petition for writ of habeas corpus, Petitioner raises five grounds fof. Falist,
Petitioner assertthe trial court erred in allowing an uncharged offense to be introduced by the
proseutor. Second, Petitioner alleges ineffective assistance of counsel foe tailsubmit an
instruction for a lesser included offense. Third, Petitioner alleges ineffexdsistance of counsel
for failure to call Victim’'sdoctoras a witness. Fourth, Petitioner allegexffective assistance of
counselfor failure to recoveland conduct forensic analysis ewidence from the crime scene.
Fifth, Petitioner allegemeffective assistance of coungei failure to object to the inbduction of
crime scene photograplisat were withhelduntil the day of trial.The Court will address each
claim in turn.

A. Trial Court Error Claim

In Ground One, Petitioner states the trial court erred in allowing an uncharged offense to
be introduced by the prosecutor. Specifically, he argues the trial court plainly erredittmgdm
evidence of the break at the Victim's apartment, as the evidence’s probative value was far
outweighed by the risk of prejudice. (Doel) Petitioner did not raise thisjebtion at trial, but
he did raise it in his direct appeal. The Missouri Court of Appeals conducted a plaireear r
of this claim and rejected it. Resp’'t Ex. E5al. The Court of Appeals explained that the evidence
of the breakn at Victim’s apartrent wasa part of Petitioner’s trial strategy:

Our review of the record reveals thRetitioner’s failure to object to evidence of

the breakin at Victim’s apartment was trial strategy. The theory of the defense was

that[Petitionet did not possess a knife but that he and Victim engaged in a fistfight

and glass from the sidewalk caused Victim’s injur[@sgtitionef used evidence

collected from the scene of the braak(namely, the presence fetitionels]

blood in and around Victim's apartment) to support this theory. For this reason,

defense counsel not only decided not to object to evidence of theibydak

elicited from several witnesses testimony about the blood at Victim's apartment.

Indeed, defense counsel highlighted this evidence in closing argument to convince
the jury that Victim had severely beaten him.
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Resp’t Ex. E at%. The Court oAppeals found that Petitioner could not “seek to utilize evidence
in the pursuit of reasonable trial strategy, and then, turn around on appeal and claim ¢hat sam
evidence was inadmissible and prejudicial.” Resp’t Ex. E at 5 (qu&atg v. Carollo, 172
S.W.3d 872, 876 (Mo. App. 2005).

The Eighth Circuit has made clear that a Missouri Court of Appeals’ plain erremreyi
not sufficient to show that a petitioner properly exhausted his clai@latk v. Bertsch, 780 F.3d
873, 87677 (8th Cir. 2015)the Courheldthat a state court's discretionary plamor review does
not rescue a claim that was otherwise procedurally defaulted. Here, Petizsneot attempted
to show cause and prejudice for his failure to raise this claim before the stdse cou

Even if this claim were not procedurally barred, however, it would fail on the merits.
“Questions of admissibility of evidence in state trials are matters of statendwrdinarily are
not grounds for federal habeas religblaze v. Redman, 986 F.2d 1192, 1195 (8th Cir. 1993).
Consequently, “where a petitioner's federal habeas corpus claim is based upon ahlotocanv
be determined as a matter of state law, the federal court is bound by a statenterptetation
of state law."Clark v. Groose, 16 F.3d 960, 963 (8th Cir. 1994). In his habeas petiRetitioner
argues that the introduction of the evidence violated his right to due process oblagtalblish
thatthe admission of this evidence somehow constituted a due process violation, he would have
to show that it rendered the entire trial fundamentally uniféarris v. Bowersox, 184 F.3d 744,
752 (8th Cir. 1999)Petitionerhas not and cannot show this. The Court of Appeals’ conclusion
that the evidence wassed by Petitioner in the pursuit of reasonable trial strategy to support
theory that the Victim’s injuries resulted from a fistfight between Victim and Petitiswerrect.

There was no due process violation here, and the result would not have been different even if the
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issue had been propgrtaised before the trial coulGround One is procedurally barred from
federal habeas review and would fail on the merits. Ground One will be denied.

B. Ineffective Assistance of Counsel Claims

1. Legal Standard

To obtain relief based aneffective assistance of counsel, a petitioner must establish: (1)
that the trial counsel's performance fell below an objective standard of abdswass; and (2) that
this deficient performance prejudiced the Petitioner's def&rsekland v. Washington, 466 U.S.

668, 68788 (1984). Both prongs @&rickland must be shown to succeed on a claim for ineffective
assistance of counsédl. at 697. Therefore, if it is easier to dispose of an ineffectiveness claim on
the ground of lack of sufficient prejudice, then that course should be folloided.”

To satisfy the first prong dltrickland, a petitioner must identify the specific acts or
omissions of counsel that are alleged not to have been the result of reasonable, professiona
judgment.ld. at 688. Thenthe court must determine whether “in light of all the circumstances,
the identified actions or omissions were outside the range of professionally competent
assistance.ld. In making this determination, the court should recognize that trial counsel is
“strongly presumed to have rendered adequate assistance and made all significansdedise
exercise of reasonable professional judgmedt.at 690.

To satisfy the second prong @&fickland, a petitioner “must show that there is a reasonable
probabilty that, but for counsel's unprofessional errors, the result of the proceeding would have
been different.’Id. at 694. In determining whether sufficient prejudice does exist, “a court hearing
an ineffectiveness claim must consider the totality of theeenie before the judge or junyd. at
695. Additionally, the court “should presume, absent challenge to the judgment on grounds of

evidentiary insufficiency, that the judge and jury acted according to lawat 694.
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2. Exhausted Claim: Ground Two

In GroundTwo of his petition Petitioner asserts that he received ineffective assistance of
counsel in that trial counsel failed to submit an instruction for the lessedatcbffense of assault
in the second degree when it submitted the instruction for assault in the first,deglating
Petitioner’s rights to due process of law, to present a defense, and to a faietitiah Paised this
claim in his Rule 29.15 motion for pesbnviction relief, and the motion court held an evidentiary
hearing. Resp’t Ex. G.

The motion court denied Petitionep®st-conviction motionfinding that trial counsel’s
decision not to submit a lessecluded offense instruction was reasonable because doing so would
have been a step towards conceding that Petitionetheaggressor and would have undermined
the “all or nothing defense” that had been preseiiRedp’t Ex. FThe Missouri Court of Appeals
affirmed the denialResp’t Ex. J.

At the hearingPetitioner’strial counsel testified that he could not recall why he chose not
to submit the lessencluded offense instruction on assault in the second degesp’'t EX. G.
Trial counsel testified he generally would consult with his client regarding the sitno$ a
lessefincluded offense instruction. On reviewing the transcript of the instructions cocdere
where trial counsel stated that “defense counsel” had prepared the lesser includbdt b
“defendant” had elected not to submit it, counsel statedefesence to “defendant” likely was
referring toPetitioner suggestindPetitionerhad discussed the lessecluded offense instruction
with counsel and chose not to submit it. Trial counsel also testified, when questioutdhe
defense’s theory presented at trial, that he recalled presenting-defegife theory. When
Petitionertestified at the evidentiary hearing, he stated that trial counsel never talkedabdut

a lessetincluded offense instruction. The motion court expressly f&etdionemot credible on

10
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this point. The motion court held that trial counsel's decision not to request an instruction for
assault in the second degree “was objectively reasonable trial strategy:itlgeofithe lesser
included offense would have been a step towards concedindP#tatdnet was the aggressor

and it would have undermined the all or nothing defense that had been presented.” Resp’t Ex. F at
49.Thus, the motion court deni€ktitionets motion to vacate, set aside, or correct judgment and
sentence.

The Missouri Court oRppeals held that trial counsel exercised reasonable trial stiategy
decidingnot to request an instruction for assault in the second degree, and that Petitioner did not
establish that he did not agree m submit the lessancluded offense instructiospecifically,
the appellate court found:

In its findings of fact, the motion court found that trial counsel’s decision to not
include the lessancluded offense instruction was objectively reasonable. The
court found “the giving of the lesser included offense would have been a step
towards conceding thafPetitionef was the aggressor and it would have
undermined the all or nothing defense that had been presdftetitionet claims

the motion court clearly erred in this find because an atir-nothing defense was

not presented to the jury. Rather, he contends the defense at trial wiefesedie,
which is “in no way, shape, or form an ‘all or nothing’ defense.” Trial counsel did
testify at the evidentiary hearing that leealled presentingtheory of seldefense

at trial. However, the motion court found that the theory of defense actually
presented at trial was thi@etitionet did not staljVictim] ; rather, they both were
involved in a drunken fistfight wherelfyictim] was cut by glass lying on the
street. The motion court made this finding based on its review of the triadl recor
specifically the defense’s closing argument, and the court did not solely rely on trial
counsel’s recollections of his defense strategies for a case that had beenctried tw
years previously.

The trial record supports the motion court’s finding that the defense’s theory
presented at trial was not sdiéfense. Trial counsel concedg@Rketitionef may

have been the initial aggressor, trial counsel did not argugPb@tioner’g actions

were solely in response to a fear of imminent harm, and trial counsel suggested
[Victim’s] injuries were accidental. In addition, the defense contested thati&mpel

had or used a knife, claiming instead that the men engaged in a drunken fistfight,
during which[Victim] and Petitionef fell into the street, whergetitionef was
accidentally cut by glass on the pavement. Under this approach, Appellant sought
full acquittal for firstdegree assault becay&etitioner’'§ injuries were accidental,

11
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not because he intentionally stablpedtitionef in selfdefense. This constitutes an
“all-or-nothing” strategy See, e.g., Immekus, 410 S.W.3d at 6840plinger, 350
SW.3d at 477Love v. Sate, 670 S.W.2d 499, 502 (Mo. banc 1984). The motion
court did not clearly err in its findings that trial counsel’s decision to not include a
lesseroffense instruction was objectively reasonable trial strategy consistent with
this allor-nothing defense.

Furthermore[Petitionet failed to establish that he did not agree to not submit the
lesserincluded offense instruction. When trial counsel adopts a strategy with which
his client agreed, a Rule 29.15 movant cannot then claiffeatige assistance of
counselSee Princev. Sate, 390 S.W.3d 225, 237 (Mo. App. W.D. 201 etitionef
testified at the hearing that trial counsel never discussed the-iledseled offense
instruction with[Petitionet. The motion court founfPetiioner’s testimony to not

be credible. The motion court is free to determine the credibility of thesg#s and

to believe or disbelieve the testimony of any witness, including Appellate, 461
S.W.3d at 20. We defer to that credibility determinatidnThe trial record shows that
“defense counsel” prepared the lessetuded offense instruction, but that
“defendant” chose to not submit it. Furthermore, trial counsel testified at the
evidentiary hearing that he would generally confer with his clients regarding such
submission of an instruction. Thus, the motion court did not clearly err in finding that
[Petitionef discussed the submission of the second degree assault instruction with trial
counsel andiPetitionef did not agree to not submit the instruction. Point denied.

Resp’t Ex. J at 6-8.

The motion court and the appellate court correctly applied federal law in denying

Petitioner’s claim for ineffective assistance of counBelspecifically showneffective assistance

of counsel for failuréo request a lessancluded offense instruction, “the movant must show that

the evidence would have required the trial court to submit the instruction had one bestettqu
that the decision not to request the instruction was not reasonable trial stratebgpt @nejudice
resulted.”McCrady v. Sate, 461 S.W.3d443, 448(Mo. App. E.D. 2015)Pursuing an albr-

nothing defense has repeatedly been upheld as a reasonable trial siestémgnekus v. State,

410 S.W.3d 678, 685 (Mo. App. S.D. 2013) (holding that trial counsel’s decision to not iaclude

lesserincluded offense instruction of second degree assault was objectively reasonaldeiimgpur

an allor-nothing defense to a charge of first degree ass&ptjnger v. Sate, 350 S.W.3d 474,

12
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477 (Mo. App. S.D. 2011 he state courts’ decisisrae supported by the record aateentitled
to deference. Therefore, this clafar habeas reliefvill be denied.
3. Defaulted Claims; Grounds Three, Four, and Five

a.Standard of Review for Proceduraldefaulted Claims

Petitione has defaulted Grounds Three, Four, and Bieeause these claims were not
raised in state court. “Failure to raise a claim on appeal reduces the finality ofatgppell
proceedings, deprives the appellate court of an opportunity to review trial error, and withercut
State's ality to enforce its procedural rulesMurray v. Carrier, 477 U.S. 478, 491 (1986). “In
all cases in which a state prisoner has defaulted his federal claims in statpucsuant to an
independent and adequate state procedural rule, federal habeas is barred.Coleman v.
Thompson, 501 U.S. 722, 750 (1991).

To overcome the default,defendant must demonstrate cause and actual prejudice as a
result of the alleged violation of federal law, or demonstrate that a fédlwensider the claims
will result in a fundamental miscarriage of justiCeleman, 501 U.S. 722 at 750. To show cause
for the default, defendant must demonstrate that some objective factor ektetinaldefense
impeded counsel's efforts to comply with the State's procedueaMutray, 477 U.S. at 488. For
example, a defendant could demonstrate that the factual or legal basis for a clairat was n
reasonably available to counsel or some interference by officials made compliance
impracticableld at 488. While ineffective assistee of counsel constitutes cause for a procedural
default, the exhaustion doctrine generally requires that an ineffectiveassistaim be presented
to the state courts as an independent clafore it may be used to establish cause of a procedural
default in federal habeas proceedinigsat 489. An ineffective assistance of counsel claim

asserted as cause for the procedural default of another claim can itself deelupatly

13
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defaulted Edwards v. Carpenter, 529 U.S. 446, 453 (2000). This procedurefadilt may be
excused if the prisoner can then satisfy the cansrejudice standard with respect to that
claim. Id.

Here, Petitionerincluded Grounds Three, Four, and Five in his origipab se post-
conviction motion, but his counsel did not include these grounds in his amgostecbnviction

motion. Compare Resp’t Ex. F at 146, with Resp’t Ex. F at 3B2. Petitioner admits these

grounds were not ruled on by the motion court or the appellate court; however, his petition states

specifically thathis attorney did not preserve these issues. (Doc. 1 at 9.) To the extent Petitioner

contends that ineffective assistance of hispostviction counsel establishes cause for his default
of his three remaining claims of ineffective assistance of trial counsels thiggally insufficient

cause for the procedural default in state court.

Section 2254(i) provides that “the ineffectiveness or incompetence of counsel during

Federal or State collateral pasinviction proceedingshall not be a ground for relief in a
proceeding arising undsection 2254.28 U.S.C. 8§ 2254(i). The Supreme Court has recognized
a limited exception to this rule. Martinez v. Ryan, the Supreme Court held that when, as in
Missouri,
a State requires a prisoner to raise an ineffe@ssestanceof-trial-counsel claim
in a collateral proceeding, a prisoner may establish cause for a default of an
ineffective-assistance claim in two circumstances. The first is where the state courts
did not appoint cowsel in the initialreview collateral proceeding for a claim of
ineffective assistance at trial. The second is where appointed counsel inidgfe init
review collateral proceeding, where the claim should have been raised, was
ineffective under the standardsSbfickland v. Washington, 466 U.S. 668 (1984).
Martinez v. Ryan, 566 U.S. 1, 14 (2012). In addition, to overcome the procedural default, “a

prisoner must also demonstrate that the underlying ineffeatisistancef-trial-counsel claim is

a substantiaone, which is to say that the prisoner must demonstrate that the claim has sorhe merit.

14
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Id. With these standards mind, the Court will now review whether each of the three defaulted
ineffective assistance of counsel claims to determine whether Petitionerazaome default.

b. Ground Three: Trial Counsel’s Failure to Call a Witness

Ground Three alleges ineffective assistance of counsel for failure to call giptaysician
as a witnesat trial. Petitioner contends that the physician would have testified that the Victim’s
wounds were not caused by a knife, but by an unintentional cut from the broken beer bottle
Petitioner and Victim fell on during their altercation. In response, Respbadserts this claim is
procedurally defaulted, and Petitioner has failed to demonstrate good cause and gjatliaépr
Further, Respondent maintains the claim fails on the merits because éasasable strategy for
trial counsel to not call the phigian.

As discussed above, to overcome Petitioner’s procedural default, he mustledtadili
counsel on collateral review was ineffective ungteickland and that the ineffective assistance of
trial counsel claim is meritoriou3he Court finds that Petitioner is unable to demonstrate cause
sufficient to overcome the defauRetitionermust demonstrate that counsel’s performance was
“deficient” and that such deficient performance “prejudiced” his defé&es&trickland, 466 U.S.
at 687. “Judicial scrutiny of counsel’'s performance is highly deferential, indulgingomgst
presumption that counsel’s conduct falls within the wide range of reasonable professional
judgment.”Bucklew v. Luebbers, 436 F.3d 1010, 1016 (8th Cir. 206iting Srickland, 466 US.
at 689).

The Court finds that Petitioner is unable to establish that postconviction counsel’s
performance was deficient. In the amen&ede 29.15motion, counsel raisedne claim of
ineffective assistance of triabunsel.See supra at Section 111.B.2 “If, as with appellate counsel,

‘one of [postconviction] counsel’s important duties is to focus on those arguments that are more
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likely to succeed, [then] counsel will not be held to be ineffective for failureise every
conceivable issue.’@utton v. Wallace, No. 4:13CV-1285CEJ 2016 WL 4720452, at *10 (E.D.
Mo. Sept. 9, 2016)quotingLink v. Luebbers, 469 F.3d 1197, 1205 (8th Cir. 2006)). Only where
stronger issues are ignored is a petitioner able to overcome the presumptionivéeffststace

of counselld. (citations and quotations omitted).

The Court finds that postonviction counsel’s decision to focus on ttlaim set forth
above was reasonable trial strategy. Petitioner makes no attempt to argue thaittedddaim
is stronger than those advanced by fmostviction counselSee Muhammad v. Cassady, No. 4:13
CV-1816SPM, 2016 WL 4493682, at *9 (E.D. Mo. Aug. 26, 20(®) appears that post
conviction counsel determined that the claims presented were the most meritaiinssaad the
ones that could be supported with evidence, and Petitioner offers no argument nceevtale
overcome the presumption that counsel’s decision to focus on these five claimseassrable
strategy.”).

In addition, the Court finds that the underlying defaulted claim of ineffective asssba
counsel is not substaalti “The selection of withesses and evidence are matters of trial strategy,
virtually unchallengeable in an ineffective assistance claBuvington v. Sate, 569 S.W.3d 469,
475 (Mo. Ct. App. 2018(citation omitted). “Decisions relating to witness selection are normally
left to counsel’s judgment, and this judgment will not be seguessed by hindsight.Forrest
v. Seele, 764 F.3d 848, 858 (8th Cir. 201@juotingHanes v. Dormire, 240 F.3d 694, 698 (8th
Cir. 2001)(internal quotation omitted)Pettioner contends that the doctor’s testimony would
have “easily proven” thatictim’s injuries were caused by broken glass from a beer bottle and not
a knife. (Doc. 11 at 3.) HoweverPetitiorer does not allege whéacts trial counsetould have

developedhrough the doctor'sestimonyto prove thathe beer bottle, and not a knife, caused
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Victim’s injuries. Petitioner does not give the Court reason to believe that had the doctordtestifie
at trial, he could conclusively testify that Petitioner’s injuriesre not caused by a kniférial
counsel’s decision not to call the doctor may have been strategic in that thesdtestmony
could have supported the Victim’s testimony regarding the sevetiig imfjuriesor given support

to the prosecutingttorrey’s argument that Victim almost died as a result of the stabbing. Resp’t
Ex. A at 154158, 450. Trial counsel’'s decision not to call the Victim’s doctor as a witness for the
defense was an objectively reasonable strategic deeaistbnot a basis for&@rickland challenge.

This ground remains procedurally barred because-quustiction counsel cannot be found
ineffective for failing to raise a meritless claiRetitioner’s third ground for habeas relief is denied.

c. Ground Four: Trial Counsel’s Failure to Obtain Evidence

Ground Four alleges ineffective assistance of counsel for failure toau@dficer Pierce
regarding thefficer's failure to conduct forensic testing on a broken beer Hotiled at the crime
scene.Specifically, Petitionecontends that a forensic analysis of the broken beer bottle would
have found the Victim’s DNA on the bottle and proven his injuries were not caused bg,dlahif
by the broken glass from the botflds discussed above, Ground Four is procedurally ttethu
for failure to raise the issue in state courb overcome procedural default, Petitioner must

establish that postconviction counsel’s performance was ineffective Sind#dand. Petitioner

2Respondent characterizes the clasran allegation that the police violafetitioner'sconstitutional rights by failing
to seize the broken beer bottle at the crime scene. (Doc. 14 at 7.) Resstetdsrguch a claim is defaulted for failure
to present it to the poesbnviction reliefcourt. Respondent states that alternatively, the claim is meritless because
Petitioner does not identify a Supreme Court decision that manages the policeisscene investigation. The
undersigned agrees that such a claim is defaulted for failure to raise in ctate However, Respondent’s
characterization of the claias a violation of Petitioner’s rights by the police is not supported by the PefSsen.
Doc. 11 at 4.) In addition, Petitioner’s original pasinviction motion includes Ground Four and refererdesre

v. Sate, further evidencing that Petitioner considers this claim to be lmmstallegedneffectiveness of his counsel,
not whether hisonstitutional rights were violated by the police’s investigatiea Resp’t Ex. F at 14yloorev. State,
827 S.wW.2d 213 (Mo. 1992) (defendant was denied effective assistance of counselefdrese counsel based his
closing argument on the erroneous assumption that defendant could not afford blood typirmmdethat the
specimens were no longer usable at the time of trial).
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has not met this high burden, as it cannot be said that this claim would have been meriidrious a
should have been raised by post-conviction counsel.

Petitioner has not and cannot establish that his trial counsel was deficiertiéorfaltre
to retrieve the broken beer bottle or failure to question Offienc® about the lack of forensic
testing on the broken beer bottle. Petitioner has not alleged that the broken beer bottle could have
been obtained by trial counsel for forensic analysis. Even assuming that the pdlioalbacted
the beer bottle while pcessing the scene and a forensic analysis of the b@tfeconducted,
Petitioner fails to show how this would have supported his version of the eWhigsses,
including the Victim, testified that after the Victim was stabbed, Petitioner and Victia we
observedn a fight on the groundf a forensic analysisevealed the Victim's DNA had been on
the bottle, this evidence further supports that the Victim was in a fight on the ground, but does not
provide exculpatory evidence for Petitiongloreover,defense counsel may have considered the
likelihood that a forensic analysis of the bottle would have linked the bottle to Petitemneéting
in inculpatory evidence. Trial counsel’s failure to obtain forensic testing anulefad question
Officer Piece about testing that never occurred were reasonable trial strategy. The fact that
counsel’s strategy was not successful does not mean trial counsel’s perfofeliamaside “the
wide range ofeasonable professional judgmeriticklew, 436 F.3d at 101&etitioner’s fourth
ground for habeas relief is denied

d. Ground Five: Trial Counsel’s Failure to Object to Evidence

Ground Five alleges ineffective assistance of counsel for failure to olgethtet
introduction of crime scene photographs that trial counsel did not learn about until the @y of tr
Officer Pierce took photograple$ the crime scene on the night of theident, but forgot he had

them and did not turn them over to counsel uight before trial Petitioner states his trial counsel
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failed to object to thissndknowledge of the photographs prior to trial would have better prepared
the defense for triafandmore importantly to Petitionethe photographs would have given defense
counsel an opportunity to present this to the Court prior to trial for a chance foeraclesge or
plea deal.

Similar to Grounds Three, and Four, Ground Five is procedutafiulted for failure to
raise the issue in state court. Petitioner has not met the high burden of establishomywbistc
counsel’s performance was ineffective unflerckland. Petitioner argues that prior knowledge of
the crime scene photographs would have made defense counsel better prepared for triatland woul
have allowed counsel to perhaps negotiate a lesser charge or plea deal for Petvwaeer H
Officer Pierce’s failure to provide the photos to the Staté make the parties aware of their
existencauntil the morning of tal does not constitute a deficiency on the part of defense counsel
such that he was ineffective. Additionally, counsel’s failure to object to the introduadt the
photographs was reasablelt is not ineffective assistance of trial counsel not to object to properly
admitted evidencesee Kinder v.. Bowersox, 272 F.3d 532, 5584 (8th Cir.2001)Regardless of
Officer Pierce’s delay in turning them over, the photographs were relevahbweglass on the
ground where the Victim and Petitioner had their altercation. Resp’t Ex. A €t B74375.
This supported the defense theory that Petitioner did not stab Victim with a knife and he was
instead injured by falling on broken glaBeitioner fails to show how photographs that supported
his defense were prejudicial. Defense counsel’s failuobjectto the photosvas reasonable trial
strategyand cannot be said to be an error that deprives Petitioner of his right to counsel guaranteed
by the Sixth Amendmengee Srrickland, 466 U.S. at 687. This ground for habeas relief is denied.

V. Conclusion

19



Case: 4:17-cv-02251-NAB Doc. #: 17 Filed: 11/30/20 Page: 20 of 20 PagelD #: 856

Based on the foregoing, the Court finds tRatitionels request for relief pursuant to 28
U.S.C. § 2254 should be denied. The Court finds that the state court's findings and conclusions
regardingPetitionels claims were not contrary to, nor do they involve an unreasonable application
of clearly established federal law as determined by the Supreme Court of teeé States, nor
did they result in a decision that was based on an unreasonable determination of thdidgtts i
of the evidence presented in the state court proceedings. Further, Heetitiseerhas made no
showing of a denial of a constitutional right, the Court will not issuaertificate of appealability.

See 28 U.S.C. § 2253(c)(2Yiedeman v. Benson, 122 F.3d 518, 522 (8th Cir. 1997).

Accordingly,

IT ISHEREBY ORDERED that the Petition ofMarty Moss, IlIfor a Writ
of HabeasCorpus pursuant to 28 U.S.C. § 225DEBNIED. (Doc. 1.)

IT ISFURTHER ORDERED thata separate judgment will be entered this same date.

IT ISFURTHER ORDERED that for the reasons stated herein, any motioMayty
Moss, lIfor a Cetificate of Appealability will beDENIED.

So Ordered this 30th day of November, 2020.

{é«’/ /4 1St

NANNETTE A. BAKER
UNITED STATES MAGISTRATE JUDGE
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