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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF MISSOURI
EASTERN DIVISION

RICHARD HUSKEY, et al., )
)
Plaintiffs, )

) No. 4:17-CV-02415JAR
v )
)
)
BIRCH TELECOM OF MISSOURI, g
INC., et al., )
Defendants. )

ORDER

This matter is before the Court on Plaintiff Richard Huskey's Motion to Ceatiflass
Pursuant to Federal Rule of Civil Procedure 23 and Missouri Supreme Court Rule 52.08..)(Doc. 5
Defendants Birch Telecom of Missouri, Inc., lonex Communications, laogd Birch
Communications, Incoppose certification. (Doc. 2Blaintiff did not file a reply.

Background

Plaintiff filed suiton behalf of hirself and the “thousands of individuals” allegedly harmed
when Defendants engaged in a deceptive marketing scheme designed to traperiisusn
unconscionable contract, in violation of the Missouri MerchangliPractices Act (“MMPA”), Mo.
Rev. Stat. ch. 407 (Docs. 5, 35.) Specifically, Plaintiff allegeshat the comtct is procedurally
unconscionable because tBefendants “coletalled” consumers and used higressure sales
tactics and misleading information to induce them adoepting a telephone s&rescontract they
had not, and could not have, reviewed. (Doc) 3B addition, Plaintiff allegethat the contract
included substantivelynconscionable terms relating ¢anceling the servicand price increases.

He asserts that Defendants’ contract “improperly cause[d] economic damaga fand class

Dockets.Justia.com


https://dockets.justia.com/docket/missouri/moedce/4:2017cv02415/156704/
https://docs.justia.com/cases/federal/district-courts/missouri/moedce/4:2017cv02415/156704/40/
https://dockets.justia.com/

members] in several various manners”. “a relatively enormous ‘initiatioi’'téealing “upwards
of $150"; unilateral price increases, which, in Plaintiff's case, were around:;$¥&idrbitant
‘early termination fee(s),” upwards of $400 in many cases”; and, “spdlifitathe case of
[Plaintiff,] . . . attorneys’ fees and expenses in bringing this actidd."af{1012.)

Plaintiff moves to certify a class defined as “All past or present residential Birchmarsto
that are citizens of Missouri, and who the Defendant deemed bound by the terms of tteir Ma
Services Agreement, or ‘MSA'. .at any time during the Class PeriodId.(at 2.) Plaintiff states
that the class period runs from August 17, 2012 to August 17, 20d.y. (

Analysis

Under Rule 23(&) a plaintiff must establish four elements to maintain a class action:

(1) the class is so numerous that joinder of all members is impracticable;

(2) thereare questions of law or fact common to the class;

(3) the claims or defenses of the representative parties are typical of the alalefsrses

of the class; and
(4) the representative parties will fairly and adequately protect the interebts @éss

As noted, Plaintiff alleges that the class “includes thousands of individuals,” muhdbetherwise
attempt to enumerate the potential membersHhih.a{ 3.) Plaintiff asserts that his claisttypical

of those of the Class because all Plaintiffs were injured by the Defendsufisrm wrongful
conduct” but later states that not every potential class member suffered evessnecbarm. Ig.

at 3, 12.) For instance, Plaintiff states that “calgortion of Plaintiff[s]>—which portion does not
include him—paid a termination fee.Id. at 12.) Nevertheless, Plaintiff asserts that any individual
differences among class members @ueveighedby the questionsf law and fact common to all.

(Id. & 3-4.) Likewise, Plaintiff asserts that his interests align whthse ofthe class and that he has

! Specifically, Plaintiff asserts that his introductory rate of $39.99 was senida $59.99 in the
second month and $79.99 in the thipbdt it is uncleato the Court how those numbers support
Plaintiff's allegations

% The elements dflo. Ct. R. 52.08nirror Fed. R. Civ. P. 23.
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retained “competent and experienced” counsel, making him an adequate repvesehthé class.
(Id. at 3.)

Defendants challenge nearly every ondPtintiff’'s assertions. As an initial matter, they
argue that the class definition is so broad that it would include customers who haviéenetl @iny
of the “economic injuries” Plaintiff alleges. (Doc. 2 a3 Defendantslsoassert that Plainfif
failed to adequately establish the numerosity, typicality, or adequadyemmgnts of Rule 23.1d.
at 611.)

1. ClassDefinition

Defendants first argue that Plaintificlass definition is too broad.The Eighth Circuit has
held that a proposed classust be adequately defined and clearly ascertairiab{@ope v. Lés
Eat Out, Inc, 319 F.R.D. 544, 551 (W.D. Mo. 2017quoting Sandusky Wellness Ctr., LLC v.
Medtox Sci., In¢.821 F.3d 992, 996 (8th Cir. 20)6)“The Courts ascertainability inquirys
intertwinedwith its analysis of standiny Id. at 551-52 “The class definition must enable the
Court to determine objectively who is in the class, and thus, who is bound by the r@ieg.’v.
Fairway Indep. Mortg. Corp. 265 F.R.D. 474, 477 (E.DMo. 2010),order clarified,No.
4:08CV730 RWS, 2010 WL 891621 (E.D. Mo. Mar. 8, 20{dJoting Walls v. Sagamore Ins.
Co.,2009 WL 890528, *4 (E.DArk. March 31, 2009)). [T]he Court should not have to engage in
lengthy, individualized inquiries in orde to identify members of the class id.
(quotingWalls 2009 WL 890528 at *4), butindividual inquiries into the amount [of damages]
will not bar certification of the proposed classes” amthas definition is not necessarily overbroad
solely because it would include some member who was not injprednemberwho suffered an
injury different tharthe representative Let's Eat Out319 F.R.D. at 553.

The Court concludes that Plaintiff's proposed class definition is not fatally broad. Of

significant weight is Plaintiff's claim that the MSA ®substantivelyunconscionable, which, if



proved, would injure anyone bound by the contract. Whether that injury resulted in an
“ascertainable loss’oteach class member would require an individualized inquiry, but, as stated
above, the necessity of an inquingjo damagess not enough to defeat class treatment. Moreover,
the Court agrees with Plaintiff that Defendalikely have in their possessioall necessary records
to efficiently complete that inquiry.
2. Numerosity

“A class may not be certified unless the proposed class is so large that ¢diatlarlass
members would beirhpracticable” Fairway, 265 F.R.D. at 478q(oting Fed. R. Civ. P.
23(a)(1). Defendants argue that Plaintiff's assertion that, “based upon information arfdthelie
Class includes thousands of individuals” is too vague and unsupported by any cewvidezteeof
numerogy.

Generally speaking, laareassertion thahere are thousands of persons in the Class” is not
a reasonable estimateCampbell v. Purdue Pharma, L,ANo. 1:02CV00163 TCM, 2004 WL
5840206, at *4 (E.D. Mo. June 25, 2004jowever,“impracticable”only requires “a showing that
it would beextremely difficult or inconvenient to join all members of the cfadgdorgan v. United
Parcel Serv. of Am., Inc169 F.R.D. 349, 355 (E.D. Mo. 199@)iting Gentry v. C & D Oil
Co.,102 F.R.D. 490, 493 (W.[DArk. 1984)). “Relevant factors include theimber of persons in
the class, the nature of the action, the size of the individual claims, the inconvenfigngag
individual suits, and any other factor relevant to the practicability of joiringeaclass members.
Id. (citing Paxton v. Union National Bank88 F.2d 552, 5661 (8th Cir. 1982). The Court may
rely on “reasonable inferences drawn from facts before fijien evaluating numesiby. Id.
(quotingWethington v. Purdue Pharma P18 F.R.D. 577, 585 (S.D. Ohio 20R3)

The Courtfirst notes that Defendants do natguethat the number of potéal class

members is too smaib meet the numerosity requirement; they only argue that Plaintiff’'s assertion



is insufficient Second, the Court recognizes tbatirtscommonly find numeraty in classes of at
least forty members artthve certified classes with fewer thifmat SeeMorgan v. United Parcel
Serv. of Am., In¢169 F.R.D. 349, 355 (E.D. Mo. 199@pnsidering nineteen identified plaintiffs
sufficient to proceed) (citingslerv. Northrop Corp.86 F.R.D. 20 (W.DM0.1979) (opinig that
classes of forty or more are typically considered numerous enough to pjoceenen that
Defendants sell telecom services across Missouri, the Court believes it carabbgsder that the
class includes more than forty potential members.
3. Commonality and Typicality

Defendants next argue that the facts vay significantly between each class member’s
claim and that the facts underlying Plaintiff's claim are not typicdboc. 2 at 78.) Defendants
assert that each telephone ¢allan individual class member wasique and would require such
intensive facffinding into eaclctlaim that class treatment would be impracticable. (Doc. 28at 7

To establish commonality, the Plaintiff mudtow that‘there are questions of law or fact
common to thelass.” WakMart Stores, Inc. v. Duke$64 U.S. 338, 349 (201{guoting Fed. R.
Civ. P.23(a)(2). Although “[a]lny competently crafted class complaint literally raises common
guestions, Plainiff must “demonstrate that ttdassmembershave suffered the same injuryld.
at 35051 (citations and internal quotation marks omitted). “That common contention, moreover,
must be of such a nature that it is capable of classwide reselutibith meas that determination
of its truth or falsity will resolve an issue that is central to the validity ofi @ae of the claims in
one stroké. Id. at 351.

The Court finds that Plaintiff alleges a common question of law, the resolution @i ghi
central to the validity of every potential class member’s claim, namé&yDefendant's MSA
unconscionabl@ Proving that a contract is unenforceable as unconscionable requires a showing of

both procedural and substantive unconscionabilibavidson & Assocs., Inc. v. Internet Gateway,



Inc., 334 F. Supp2d 1164, 1179 (E.D. Mo. 2004ff'd sub nomDavidson & Assocs. v. Jung22
F.3d 630 (8th Cir. 2005)Becausehe class is defined as anyone who was bound by the MSA,
proof that the contract is unconscionable would necessitate a finding that it is us&ipl®@gainst
everyone in the class. Defendants’ argument that each class member traveled a differemnt
being bound by the MSA is welhken, especially in light of Plaintiff's claim that there was
unconscionability in the contracting process, but the Court concludes that thoselupabc
differences are less relevant than the elaiste determination ofhe substantive unconscionability
of the MSA. The Court therefore concludes that commonality is present.

However Plaintiff testifiedthat he is unsure how Hemself came to receive Defendants’
telecom services and could not say whether heekiadreceved a telephone call.ld| at 8.) On
this basis Defendants arguthat Plaintiff’'s claim is not typical. “The typicality requirement as
customarily applied tends to merge with “commondlityPaxton v. Union Nat. Banl688 F.2d
552, 562 (8th Cir. 1982)citing General Tel. Co. of Southwest v. Falcd®7 U.S. 147 (1982).
“Rule 23(a)(3)' requires a demonstration thiziere are other members of tblasswho havethe
same or similar grievances as the plaintiffld. (quotingDonaldson v. Pillsbury Cp554 F.2d
825, 830(8th Cir. 1977) “This requirement is generally considered to be satisifi¢he claims or
defenses of the representatives and the members of the class stem fromeveinigle are based
on the same legal or remedial the8ry.d. at 56162 (QuotingC. Wright & A. Miller, Federal
Practice and Procedurg 1764at n.21.1 (Suppl982). “The burden of showing pycality is not
an onerous one. It does, however, require something more than general conclusorgnalfegat
Id. at 562.

The Court first notes that Plaintiff’'s claim is typical of the class insofar as theuisd by
the allegedy unconscionabléSA, as is every class membeHowever, that Plaintiff may not

have been induced to accept the MSA through a telephone call goes to the heart ahhisatlai



the MSA is procedurally unconscionable, and calls into questiothehis claim is similar to
other class members’

In his deposition, Plaintiff states multiple times that he cannot remember how he came to
acquire Defendants’ telecom servicd3laintiff testified that he received a bill for services he had
never requested(Doc. 21 at 22:410.) When opposing counsel agkPlaintiff how he “first came
to do business with Birch Communications,” Plaintiff responded, “I don’t reatheneber.” [d. at
22:1114.) After apparently struggling tecallwho had been his telephone service provider before
and after Birch, Plaintiff attempted to describe how he ended up with Birchesersaying,

[1]t got kind of screwyight in there. | cant really tell you— it seems like there

was some other provider in there as well and I'dknow for sure. It was —

because | was commicating with Southwestern Belll was— | was— | was—

they— and they had asked me to sign up with them and then Birch came and got

me to— no, they sent me billsThey didrit give me—they give me some bills is

what happened.That's the best | canemember. And that went on for a long

time but it was only because | wasmaking their paymentsecause | didii’owe
them any money.

(Id. at24:3-14.) When opposing counsel tried to clarify, asking, “[D]id you do anything yourself to
cause Birch tdoecome your telephone service carrier for a time?,” Plaintiff responded, “Giecour
They asked me to.”Iq. at 24:2023.) Opposing counsel asked, “And how did they ask you to?”
(Id. at 24:24.) Plaintiff responded, “That | don’t know.ld.(at 24:25. “Was that in a telephone
call?,” opposing counsel askedd.(at 25:1.) “Well, I-could have been. “Let’s see. | couldn’t

no, | can’t tell you,” Plaintiff respondedld( at 25:23.) Plaintiff further testified that he could not
recall “any cowersation with Birch on the subject of switching.1d.(at 25:917.) Later, when
asked again if he could remember how Birch became his telephone service preladsiff
answered, “I'd say they they asked me. | don’t know how they asked me, | dowiv how that
ever happened, but they came in my house with the phone servide .t 27:915.) “Did you

speak with someone on the telephone?,” opposing counsel asttedt 28:78.) “I assume it was



onthe phone,” Plaintiff answered, but he tleamfirmedthathe could not remember any telephone
conversation with Birch. Iq. at 28:9-12.)

Plaintiff's inconsistent deposition testimony and incomplete memory is insuffitgen
establish that he was induced to accept the MSA through unconscioredile and thegeneral
conclusory allegations” of procedural unconscionability made in his complaimoam@nough to
overcome that insufficiencySeePaxton 688 F.2d at 562. If Plaintiff’'s contract wibefendants
was not the product of an improper pkocall, he cannot establish that his claim is typical of the
alleged injuries to the classnamely the unconscionable inducement to accept and unconscionable
contract beginning with an unsolicited phone call.

Moreover, Plaintiff proffers seven common questions of law or fact that allegaully ta
every member of the class, four of which concern alleged misconduct bydaate during
telephone calts

(&) whether the Defendantdelephone contactswith the Plaintiffs used

unconscionable terms or unfair dmess practices and/or whether the

unconscionable terms of the MSA should have been revealed during those initial
calls; (b) whether the Defendants’ failure to divulge the unconscionable terms of

the MSA during their initial calls to Plaintiffs constituted an unconscionable

and/or unfair business practice; (c) whether the Defendants’ failure to elithdg

terms of the MSAduring the telephonic verification (“TPV”) calls constituted

an unconscionable and/or unfair business practice; (d) whether the MSA contains

unconscionable terms; (e) whether Defendatai€phonic contactsviolated the

MMPA,; (f) whether Defendants’ use of the MSA violated the MMPA; and (g)

whether and to what extent the Class members were injured by Defendants’
conduct.

(Doc. 35 at # (emphasis added.)) Put simply, when more than half of the questions common to
the class may not apply to the proposed representhisvelaim isnot typical.
4. Adequacy
Defendants also argue that Plaintiff is not an adequate representative afsthbeagtause,
in addition to bringing an atypical claim, he labors under a conflict of intevestadhis familial

relationship with proposed class counsel. (Doc. 2H2.8 Class representatives musidorously
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prosecute the intesés of the class through qualified courisePaxton 688 F.2d at 563 (citing
Gonzales v. Cassig¢74 F.2d 67, 72 (6th Cir. 19%3)A court will reject a proposed representative
when there is reason to believe that his or her “interests will be enforcee exgense of other
class members or will, in any other yyde antagonistic to the clasaterests or if counsel is not
competent to pursue the litigationKuenz v. Goodyear Tire & Rubber Ca04 F.R.D. 474, 477
(E.D. Mo. 1985) (quotindgPaxton 688 F.2d at 563) (internal quotation marks omitted).

Defendantsprimary argument turns on the fact that proposed class counsel is PRintiff’
sonin-law. (Doc. 2 at 10.) “Courts have often denied class certification when the propased cl
representativéhad a close familial relationship to the proposed class counkegin E. Schermer
Tr. by Kline v. Sun Equities Cordl16 F.R.D. 332, 337 (D. Minn. 198{@ollecting cases). The
concern, naturally, is that counsel will enforce the interests of hidyfamnihe expense of other
class members.

The Court need not address Defendants’ allegations against class counsel because
Plaintiff's atypical claim renders him an adequate class representative. Given Plaintiff's
deposition testimony, he may not haaeviable claim under the MMPA and therefore cannot
adequately advance the interests of a class of people who do.

Conclusion

For the foregoing reasons, the Court concludes BHaintiff has failed to meet the
requirements for class itication.

Accordingly,

IT IS HEREBY ORDERED that Plaintiff Richard Huskey’'s Motion to Certify a Class
Pursuant to Federal Rule of Civil Procedure 23 and Missouri Supreme Court Rule 52.08,(Boc. 5

DENIED. However,Plaintiff's individual claim may proceed



Dated this28th day of September, 2018.

. L

JOKNM A. ROSS
UNITED STATES DISTRICT JUDGE
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