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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF MISSOURI
EASTERN DIVISION

LANETTE C. HUSSEY

N N N N

Plaintiff,
v. )

) Cas&o. 4:17-CV-2507SPM

)

)

)
NANCY A. BERRYHILL, )
Deputy Commissioner of Operations, )
Social Security Administratign )

)
Defendant. )

MEMORANDUM OPINION

This is an action under 42 U.S.C. 88 405(g) and 1383(fm(3ydicial review of the final
decision of Defendarlancy A. Berryhill, Deputy Commissioner for Operations, Social Security
Administration (the “Commissioner®lenying the application of Plaintittanette C. Hussey
(“Plaintiff”) for Disability Insurance Benefits (“DIB”) under Title 1l of the Social Security Agt, 4
U.S.C. 88 40%t seq.and for Supplemental Security Income (“SSI”) under Title XVI of the Social
Security Act, 42 U.S.C. 88 138&t seq(the “Act”). The parties consented to the jurisdiction of
the undersigned magistrate judge pursuant to 28 U.S686®&) (Doc. 8). Because | find the
decision denying benéfiwas spported by substantial evidencsyill affirm the Commissioner’s
denial of Plaintiff’'sapplication.

l. PROCEDURAL BACKGROUND

In July 2013 Plaintiff applied for DIB and SSI, alleging thettehad been unable to work
sinceJanuary 1, 1993jue tobipolar disorder, anxiety disorder, depression, and-fpagmatic

stress disorde(Tr. 226, 230,262).She later amended her onset date to December 31, (@007.
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228).Her application was initially denied. (TL53, 157). On February012014,Plaintiff filed a
Request for Hearing by Administrative Law Judge (ALJ) {B2). On August 12, 2015, the ALJ
held a hearing on Plaintiff's claim. (Tr. 94&28). On May 25, 2016hé ALJ issued an unfavorable
decision. (Tr.61-84).0n August 7, 2017, thAppeals Council declined to review the ALJ’'s
decision (Tr. 1-4). Plaintiff has exhusted all administrative remedies, and the decision of the ALJ
stands as the final decision of the Commissioner of the Social Security Adatioist

Il. FACTUAL BACKGROUND

At the hearing before the ALid August 2015 Plaintiff testified that she last wortten
2007, and she was dismissed from that job because she had a hard time focusing on her duties and
because she was going through depression and bipolar episodes that caused her not to show up to
work. (Tr. 103).She also testified that anxiety affecer lbility to do things, because she finds
everything overwhelming. (Tr. 105). She testified that she does not do chores, cook, or grocery
shop, and that she mostly watches television and sleeps. (Tr. 107). She had a bad falfirion2013,
which she has pa in her shoulders and hipsd problems lifting and walkingTr. 10810). In
May 2014, she had a stroke. (Tr. 112). Since then, shéddhgroblems including dack of
coordination difficulty writing, difficulty dialing numbers on a phone, and memory essyTr.
113-16). She can read. (Tr. )155he also has a history of drug abuse and alcohol abuse. (Tr. 116).

With respecto the medical and vocational record® Court accepts the facts as presented
in the parties’ statements of facthe Court will cite to specifieecordsas necessary in the analysis
below.

Ill.  STANDARD FOR DETERMINING DISABILITY UNDER THE ACT

To be eligible for benefits under the Social Security Acilaanmantmust prove he or she

is disabledPearsall v. MassanarR74 F.3d 1211, 1217 (8th Cir. 200Bgker v. Seég of Health



& Human Servs.955 F.2d 552, 555 (8th Cir. 1992). The Social Security Act defines as disabled
a person who is unable “to engage in any substantial gainful activity by reason of acglignedi
determinable physical or mental impairment which can be expected to resulhindedich has
lasted or can be expected to last for a continuous period of not ledtmamths” 42 U.S.C. 88
423(d)(1)(A); 1382c(a)(3)(A)see also Hurd v. Astru®21 F.3d 734, 738 (8th Cir. 2010he
impairment must be “of such severity thatis not only unable to do his previous work but cannot,
considering his age, education, and work experience, engage in any other kind of substantial
gainful work which exists in the national economy, regardless of whether such workrexists
immediatearea in which he lives, or whether a specific job vacancy exists for him, orexeth
would be hired if he applied for work.” 42 U.S.C. 88 423(d)(2)(A); 13828)(B).

To determine whether a claimant is disabled, the Commissioner engagéserstap
evaluation process. 20 C.F.R. 88 404.1520(a), 416.92¥a)also McCoy v. Astrué48 F.3d
605, 611 (8th Cir. 2011) (discussing the fstep process). At Step One, the Commissioner
determines whether the claimant is currently engaging in “substgaimdul activity”; if so, then
heis not disabled. 20 C.F.R. 88 404.1520(a)(4)(i), 416.920(a)(#)(L oy, 648 F.3d at 611At
Step Two, the Commissioner determines whether the claimant has a severe impainiobrig w
“any impairment or combination oimpairments which significantly limits [the claimant’s]
physical or mental ability to do basic work activities”; if the claimant doeshawe a severe
impairment, he is not disabled0 C.F.R. 88 404.1520(a)(4)(ii), 404.1520(c), 416.920(a)(4)(ii),
416.920¢); McCoy, 648 F.3d at 611At Step Three, the Commissionevaluates whether the
claimant’s impairment meets or equals one of the impairments listed in 2 €dft 404, Subpart
P, Appendix 1 (the “listings”). 20 C.F.R. 88 404.1%&f{4)(iii), 416.920(a)(4)(iii));McCoy, 648

F.3d at 611. If the claimant has such an impairment, the Commissioner will finthiimard



disabled; if not, the Commissioner proceeds withrds of the fivestep proces0 C.F.R. 88
404.1520(d), 416.920(dMcCoy, 648 F.3d at 611.

Prior to Step Four, the Commissioner must assess the claimant’'s “residual falnction
capacity” (“RFC”), which is “the most a claimant can do dtesfhis or her] limitations.’"Moore
v. Astrue 572 F.3d 520, 523 (8th Cir. 2009) (citing 20 C.F.R. § 404.1545(a368)als®0 C.FR.

88 404.1520(e), 416.920(e), 416.945(a)Mit)Step Four, the Commissioner determines whether
the claimant can return to his past relevant work, by comparing timeaadktss RFC with the
physical and mental demands of the claimant’'s past relevant work. 20 C.F.R.
§§ 404.1520(a)(4)(iv), 404.1520(f), 416.920(a)(4)(iv), 416.92MBCoy, 648 F.3d at 611. If the
claimant can perform his past relevant work, he is not disabled; if the claimant, charzotalgis
proceeds to the next stdd. At Step Five, the Commissioner considers the claimant's RFC, age,
education, and work experience to determine whether the claimant can make an adjostment t
other work in the national economy; if the claimant cannot make an adjustment to othehvork, t
claimant will be found disabled. 20 C.F.R. 88 404.1520(a)(4%9%.1520(g), 404.1560(c)(2),
416.920(a)(4)(v), 416.920(g), 416.960(c)(@)cCoy, 648 F.3d at 611.

Through Step Four, thieurden remains with the claimarat prove that he is disabled.
Moore, 572 F.3d at 523. At Step Five, the burden shifts to the Commissioner to establish that,
given the claimant'®FC,age, education, and work experience, there are a significant number of
other jobs in the national econorthat the claimant can perforrd.; Brock v. Astrug674 F.3d
1062, 1064 (8th Cir. 2012); 20 C.F.R. §§ 404.1560(c)(2), 416.960(c)(2).

IV.  THE ALJ’ SDECISION

Applying the foregoing fivestep analysis, the ALJ hefeund thatPlaintiff has not

engaged in substantial gainful activéjnce December 31, 2007, the alleged onset ddiat t



Plaintiff had the severe impairmenbf status post right, middle cerebral artery infarction
secondary to heroin and cocaine in May 2014; statst multiple rib fractures, a pelvic fracture,
and a splenic injury in August 2013; a history of bipolar disorder, mainly depression ang;anxiet
and substance abuse disorder. (Tr. 66). He fdhat Plaintiff did not have an impairment or
combination 6 impairments that meets or medically equals the severity of one of the listed
impairments in 20 C.F.R. § 404, Subpart P, Append{X1l 67-69. The ALJ found that Plaintiff
had the following RFC:
[Plaintiff] has the residual functional capacity to perform light work ameefin
20 CFR 404.1567(b) and 416.067(b) that includes being to sjfiicigfor eight
hours in an eighhour workday; walking for three hours in an eiglour workday;
standingfor four hours in an eigkitour workday; the frequent ugef] her right
foot for foot control operations and the occasional use of her left foot for foot
control operations; no climbing of ladders, ropes, or scaffolds; occasionalrgimbi
of ramps or stairs; occasional balancing, stooping, kneeling, crouching, and
crawling; occasional use of the left arm/hand (her dominant hand) for reaching,
handling, and fine finger manipulation; avoiding all exposure to the operational
control of moving machinery and unprotected heights; simple, routine, repetitive
tasks in an environment free of fasiced production requirements; and work
involving only simple work-related decision with few, if any, work place changes.
(Tr. 69). At Step Four, the ALJ found Plaintifas unable to perform her past relevant work as a
general inspector. (Tr. 76). However, at Step Five, relying on evidence obtaimea Yocational
expert, the ALJ found that there were other jobs existing in significant nunmb#rs hational
economy that Plaintiff could perform, including representative occupations s(fsakool bus
monitor Qictionary of Occupational Title§'DOT’) No. 372.667042), 16,000 jobsationally;
(2) counter clerkOT No. 249.366010), 18,000 jobsationally, and (3)office clerk ©OOT No.
205.367-030), 38,500 joltionally. (Tr.76-77)
V. DiscussION

Plaintiff challenges the ALJ’s decision twao grounds(1) that the ALJ erred in analyzing

whether Plaintiff's intellectual impairment met or equaled Listing 12.05(C){2ntthat the ALJ



erred in failing to elicit evidence that there were jobs Plaintiff could paréxisting in significant
numbers in either the region where Plaintiff lives or in several regiohg abuntry.
A. Standard for Judicial Review

The decision othe Commissioner must be affirmed if it complies with the relevant legal
requirements and is spprted by substantial evidenae the record as a whol8ee42 U.S.C.
88 405(g); 1383(c)(3Richardson v. Peraleg02 U.S. 389, 401 (197 BHateFires v. Asrue, 564
F.3d 935, 942 (8th Cir. 20p%Estes v. Barnhay2s F.3d 722, 724 (8th Cir. 2002Bubstantial
evidence ‘is less than a preponderance, but enough that a reasonable mind might ategptées
to support a conclusion.’Renstrom v. Astrye680 F.3d 1057, 1063 (8th Cir. 2012) (quoting
Moore, 572 F.3d at 522). In determining whether substantial evidence supports the
Commissioner’s decision, the court considers both evidence that suppairtdetision and
evidence that detracts from that deaisid. However, the court “do[es] not reweigh the evidence
presented to the ALJ, and [it] defer[s] to the ALJ’s determinations regattiéngredibility of
testimony, as long as those determinations are supported by good reasons and substantial
evidence.”Id. at 1064 (quotingsonzales v. Barnhard65 FE3d 890, 894 (8th Cir. 2006))If;
after reviewing the record, the court finds it is possible to draw two incortgistgitions from the
evidence and one of those positions represents the ALJ’s finthiegsyurt mutsaffirm the ALJ’'s
decision.”Partee v. Astrug638 F.3d 860, 863 (8th Cir. 2011) (quotiagff v. Barnhart421 F.3d
785, 789 (8th Cir. 2005)).

B. The ALJ’s Analysis of Listing 12.05(C)

Plaintiff's first argumentis that the ALJ erred in analyzing whether her intellectual

impairment met or equaled Listing 12.05(Che Listing of Impairments in 2C.F.R.8 404,

Subpart P, Appendix 1 (the “Listings™jléscribes for each of the major body systems impairments



that[the Commissionergonsidefs] to be severe enough to prevent an individual from doing any
gainful activty, regardless of his or her age, education, or work experiee C.F.R.

88 404.152f), 416.925(a)! “The claimant has the burden of proving that[bisher]impairment
meets or equals a listingCarlson v. Astrug604 F.3d 589, 593 (8th Cir. 2010)J.0 meet a listing,

an impairment must meet all of the listingspecified criterid. Johnson v. Barnhart390 F.3d
1067, 1070 (8th Cir. 2004)An impairment that manifests only some of these criteria, no matter
how severely, does not qualifySullivan v. Zebley493 U.S. 521, 530 (1990).

An impairmentis medically equivalent to a listed impairmeiit it is at least equal in
severity and duration to the criteria of any listed impairment.” 20 C.B§R104.1526(a),
416.926(a)As Plaintiff notes, the regulatiossate that if a claimant has an impairment described
in the Listings but one or more of the fings specified is lacking or is not as severe as specified,
the Commissioner “wilfind that[the claimant’'smpairment is medically equivalent to that listing
if [the claimant haspther findings related tithe claimant’sjmpairment that are at least of equal
medical significance to the required criteri20 C.F.R. 88 404.1526(b)},1416.926(b)(1).To
establistthat an impairment equals a listed impairment, “a claimant ‘must present medioaj$in
equal in severity tall the criteria for the one most similar listed impairme@tarison 604 F.3d
at 594 (quotingsullivan 493 U.Sat531).

At the time of the ALJ’s decision, Listing 12.05 read, in relevantyart:

1 SeveralSocial Security regulatiorisve been revised, effective March 27, 2017. Throughout this
decision, theCourtwill be applying theversion of the regulations that was in effboth at the

time of Plaintiff's 2013 application anthe ALJ's2016 decision.

2 Effective January 17, 2017, Listing 12.05 was amen&e#Revised Medical Criteria for
Evaluating Mental Disorders, 81 Fed. Reg. 43048, 2016 WL 5341732 (Sept. 26, 2016). The Court
applies the version of Listing 12.05 that applied at the time of the ALJ'sidecsee idat n.1

(“We expect that Federal courts will review our final decisions using the rulesdrain effect

at the time we issued the decisions.”)



12.05 Intellectual Disability: Intellectual disability refers to significantly
subaverage general intellectual functioning with deficits in adaptive funagoni
initially manifested during the developmental period; i.e., the evidence
demonstrates or supports onset of the impairment before age 22.

The requiredevel of severity for this disorder is met when the requirements in A,
B, C, or D are satisfied

C. A valid verbal, performance, or full scale 1Q of 60 through 70 and a physical or
other mental impairment imposing an additional and significant \nedeted
limitation of function

20 C.F.R. Pt. 404, Subpt. P, App.1, 8 1208 Eighth Circuit has held that “the requirements in
the introductory paragraph are mandato®dresh v. Barnhart438 F.3d 897, 899 (8th Cir. 2006).
Thus, “[tjJo meet the requirements of Listing 12.05, a claimant must demonstitasbdhsuffers
from deficits in adaptive functioning that initially manifested during the develofahperiod.”
Ash v. ColvinB12 F.3d 686, 690 (8th Cir. 2016) (citiMaresh 438 F.3d at 899).
In his decision, the ALJ found that Plaintiff did “not have an impairment or combination
of impairments that meets or medically equals the severity of one of the lispagrments in 20
CFR Part 404, Subpart P, Appendix 1.” (Tr. 67). Addressing Listing 1th@3ALJ stated:
The record shows that [Plaintiff] had valid IQ scores of under 70 during her
psychological consultative examination (Exhibit 35F). However, the undersigned
finds that she does not meet the requirements for listing 12.05 because the record
fails to show deficits of adaptive functioning prior to age 22.
(Tr. 67). The ALJ also discussédsting 1.06 Listing 1.07, Listing 11.04L.isting 12.02, Listing
12.04, and Listing 12.06, and found tHRlaintiff's impairments, considered singly and in
combination, did not meet or medically equal theeda of those listings. (Tr. 67).
Plaintiff does not challenge the ALJ’s finding that Plaintiff did not meet the neagents

of Listing 12.05, nor does Plaintifpaear to challenge the ALJ’s finding that Plaintiff failed to

show deficits in adaptive functioning prior to age thstead, Plaintiff appears to challenge the



ALJ’'s implicit determination that Plaintiff's impairments did requal Listing 12.05. Plaintif
states, “[tjhe question never was whether [Plaintifftlisting 12.05(C), but rather whether her
cognitive disordeequaledthe listing.” PI's. Br., at 3. Plaintiff also argues that the question of
whether Plaintiff “showed adaptive deficits as a childwas relevant only to analysis of whether
[Plaintiff's] condition metlisting 12.05(C).”Id. Plaintiff argues that the relevant inquiry, not
addressed by the ALJ, is whether Plaintiff equaled Listing 12.05(C) a resutioafilzination of
her low IQ and the further reduction in cognitive ability caused by her 2014 stroke. Plaintiff points
out that at the hearing, the ALJ acknowledged the possibility that Plaintiff méayg “some
cognitive residuals” due to her stroke, and he ordered a consultative examination. {27).126
Plaintiff argues that the ALJ should have further developed the record regarditigemier
intellectual impairmengqualed Listing 12.05(C).

As Plaintiff points out, the Eighth Circuit has held that evidence of low IQ scongsma
some cases, requiegn ALJ to conduct an explicit analysis of whether the claimant’s impairment
is medically equivalent to a listing. lHesseltine v. Colvin800 F.3d 461 (8th Cir. 2015he
Eighth Circuitnoted that a finding that a claimant does not meet Listing (@2)0%loes not end
inquiry.” Id. at 465 (quotinghontos v. Barnhar238 F.3d 418, 428 (8th Cir. 2003The Eighth
Circuit further noted that “[ijnstructions for determining whether a pesaombination of
impairments is medically equal to a given listing are outlined in the ProQmerations Manual
System (POMS).1d. at 465. The court recognized that “[a]lthough POMS guidelines do not have
legal force, and do not bind the Commissioner, this court has instructednthétJ should
consider the POMS guidelinedd. (quoting Shaitos, 328 F.3dat 424). As the Eighth Circuit
pointed ouin Hesseltinethe applicable POMS guideline for Listing 12.05(C) provides:

D. Determining Medical Equivalence in Particular Situations
1. Medical Equivalence and Mental Retardation.



Listing 12.05, Mental Retardation applies primarily to adults with
significantly subaverage intellectual functioning and deficits in
adaptive behavior that were initiallganifested in the individua
developmental period (before age 22). As with other mental
impairment categories, the focus of Listing 12.05 is on the
individual’s inability to perform and sustain critical mental activities
of work.

c.12.05C
Listing 12.05 C is based on a combination of an 1Q score with an
additional and significant mental or physical impairmenie
criteria for this paragraph are such that a medical equivalence
determination would very rarely be required. However, slightly
higher 1Q’s (e.g., 7675) in the presence of other physical or
mental disorders that impose additional and significant work
related limitation of function may support an equivalence
determination. It should be noted that generally the higher the 1Q,
the lesslikely medical equivalence in combination with another
physical or mental impairment(s) can be found.
POMS § DI 24515.056emphasis add@din Hesseltingthe Eighth Circuit made it clear that an
ALJ’s failure to address medical equivalence under these POMS guidelinesamstitute
reversible errorSee HesseltineB00 F.3d at 465 (reversing based on ALJ’s failure to address
medical equivalence under the POMS guidelines where the claimant had IQ scorestheit®
75 range that would render her eligible for an equivalency finding under the POMS guid®lines f
Listing 12.05C” and there was evidence supporting the other criteria of Listing 12.05(C)).
Unlike Hesseltingthe instant case does not involve the situation identifidélylS § DI
24515.056as one of the “veryare” situations in which an equivalence determination would be
required for Listing 12.0%f): the presence ofstightly higher IQs (e.g., 7675) in the presence
of other physical or mental disorders that impose additional and significant@laté&d Imitation

of function” In this case, Plaintiff had 1Q scoregthin theListing range(Tr. 1195), and Plaintiff's

IQ scores wer@ot the basis on which the ALJ found Listing 10O%was not satisfied. Rather,

10



the ALJ found Listing 12.05(G)as not satisfied based on a differezdson his conclusion that
Plaintiff did not have deficits in adaptive functioning before age(Z2.67). Thus, neither
Hesseltinenor POMS § DI 24515.056upports Plaintiff’'s argument in this caSee Sutherlin.
Berryhill, No. 0:16CV-02647DWF-KMM -2018 WL 2180262, at *10 (D. Minn. Jan. 12, 2018)
(finding that POMS § DI 24515.056 did not “say anything about medical equivalence when an
ALJ finds that the claimant fails to meet or medically equal criteria innigist2.05C other than
the IQ componen}; report and recommendation adopt&®18 WL 1512058 (Mar. 27, 2018).
Plaintiff cites no authority to support her suggestion that an impairment or coimiioft
impairmernts may be equal to Listing 12.05) in theabsence of deficits in adaptive functioning
before age 22, nor has the Court found any. To the contrary, the Court’s resgasiithat a
finding of deficits in adaptive functioning before aga&quired fom finding that an impairment
or combination of impairments equals Listing 12.05(@)e POMS guidelinegrovide, ‘To
determine that . . . a mental impairment does not meet but equals a listed imipatimmest first
be shown that the capsule definition of that impairment is satisfi®@dMS 8Dl 24515.056
Similarly, “[tjo determine that multiple impairments are medically equivalent to tadlis
impairment, it must first be determined that the individual impairments fall withinattzer@ters
of an appropriate listed impairméntld. The “capsule definition” of Listing 12.05 is the
introductory paragraph of Listing 12.05, which states thantfilectual disability refers to
significantly subaverage general intellectual functioning with defiatadaptive functioning
initially manifested during the developmental period; i.e., the evidence demonstrates or supports
onset of the impairment before age”22ee20 C.F.R. Pt. 404, Subpt. P, App.1, § 12P6MS §
DI 24515.056(* The capsule definition follows the diagnostic category, @gganic Mental

Disorders, and describes the essential features of the impai)meavicDonald v. Colui, No.

11



4:12CV1313SNLJ, 2013 WL 5406612, at *11 (E.D. Mo. Sept. 25, 20IBk capsule definition
of Listing 12.05 requires adaptive functioning deficits ).. .

Numerous courts within the Eighth Circuit and elsewhere, often relying on @SSP
guideline, have uphelfindingsthat a claimant’s impairment or combination of impairments was
not equal to Listing 12.05 where the claimant failed to show subaverage intelleahaiidning
or adaptive deficits prior to the age of ZeeCrane v. Astrue369 F. Appx 915, 921 (10th Cir.
2010) €inding no error in ALJ’s failure to discuss whether the claimant’'s impairments were
equivalent to Listing 12.0%ecausé[tlhere was no evidence that [tleaiman} met the capsule
definition for Listing 12.05, which requires evidence that a claimant exhibit subawgzageal
intellectual functioning before the age of twettyo”) (citing POMS8 DI 24515.056 quotation
marks omitted);Bernal v. Berryhil] No. CV 161365 JAP/GBW,2018 WL 2441154, at *3
(D.N.M. May 31, 2018)finding only harmless error where the ALJ did not address medical
equivalence under Listing 12.05(C) in a case where the plaintiff had somedotlimpairment
prior to age 22 and had a head injury after age 22 that could have exacerbated his intellectual
impairment; stating, [a] condition precedent to the equivalence examination is the capsule
requirement—an intellectual disability prior to the age of’zhd finding that “[bgcause the ALJ
found that Plaintiff did not establish the capsule criteria, any error the Ald maotdetermining
whether Plaintiff's disability was the equivalent of subparagraph C was haihmi8ssherlin
2018 WL 2180262, at *10 (rejecting the plaintiff's argument teaersal was required because
ALJ failed to adequately consider whether the clailsanombination of impairments was
medically equivalent to Listing 12.05()ecause the ALJ foul that the plaintiff “failed to show
the required deficits in adaptive functioningf@port and recommendation adogte2018 WL

1512058 Howell v. Colvin No. 1:15-CV20-NCC, 2016 WL 492710, at *10 (E.D. Mo. Feb. 9,

12



2016) (rejecting the claimant’'s argument that the ALJ erred by not findimgmpairment
medically equivalent to Listing 12.05(C); reasoning that the capsule definiticm lcdfted
impairment must beatisfied before an impairment may be found to be medically equivalent to
the impairment, that the capsule definition of Listing 1@)5equires subaverage intellectual
functioning and adaptive fationing deficits manifested before age twetiyo, and that
substantial evidenceupported the ALJ’s finding that the claimant did not suffer deficits in
adaptive functionindefore age 22(citing POMS 8§ DI 24515.056 McDonald v. Colvin No.
4:12-CV-1313SNLJ, 2013 WL 5406612, at *11 (E.D. Mo. Sept. 25, 2013Y] he capsule
definition of Listing 12.05 requires adaptive functioning deficits, and substewmiitEnce supports
that plaintiff did not suffer adaptive functioning deficits. Accordingly, saisal evdence also
supports finding that plaintiff did not medically equal Listing 120%citing POMS § DI
24515.058.

Here, as in the above cases, the ALJ found that Plaintiff did not meet Listing 12.05 because
the record did not show deficits in adaptive functioning prior to age 22. Plaintiff does not appea
to challenge that finding, and the Court’s review of the record shows that it is supported by
substantial evidenc&he regulations do not define the phrase “deficits in adaptive functioning”
and do not further explain what is required to show that the introductory paragraplimgf 12505
is satisfied. However, the Eighth Circuit has found several factors to banglacluding whether
a claimant was able to complete high school; whether a claimant has difficultiEsding and
writing; whether a claimant needed special education services; whether a claamaxhibited
behavioral problems; how well a claimastable to communicate; whether a claimant has been
able to perform work (especially skilled or seskilled work); and whether a claimant has been

able to perform activities of daily living independen®ge, e.g.Scott v. Berryhill855 F.3d 853,

13



85657 (8th Cir. 2017) (discussing special education classes, failure to completeclagih, s
history of unskilled and senrskilled work, reading ability, communication ability, and ability to
perform daily activities)Lott v. Colvin 772 F.3d 546, 35 (8th Cir. 2014)(discussing special
education classes, failure to complete high school, and violent altercaGbmistner v. Astrue
498 F.3d 790, 793 (8th Cir. 2007) (discussing “igrade dropout” and participation in prior
special education classeB)aresh v. Barnhart438 F.3d 897, 89900(8th Cir. 2006)discussing
frequent fights with other children, struggling in special educatiorsessanddropping out of
school in the ninth grade).

Plaintiff, who bears the burden of showing that she meets or equals a Listing, has not
produced any evidence (such as school recorti3 tasts predating her strokethat wouldshow
an onset of her intellectual impairmentdaficits inadaptive functioning prior to age 22. Plaintiff
reported that she has a G.E.D., she was not in special education classes, she has eompleted
microcomputer/data entry certificate program, and she has complgtsd ofcollege. (Tr. 263,
296).She has worked in the past as an office ¢larkadministrative assistant, and an inspector
(Tr. 270).The vocational expert characterized her past work &sspector as “senskilled.” (Tr.
345).In her 2013 Function Report, she reported living on her own, preparing her own meals,
performing household chores, driving a car, going out alone, shopping in stores, and being able to
pay bills, handle a savings account, count change, and use a checkbook; she also repmreed tha
of her hobbies is reading and said she was “pretty good” at it. (T¥8@82Although the medical
records dated prior to her 2014 stratew that Plaintiff had mood issues and substance abuse
issues, those record® not show any significant referencesctignition, thought, or memory

problems

14



Because the ALJ’s finding that Plaintiff did not have deficits in adaptiveitumig prior
to age 22 was supported by substantial evidence, Plaintiff did not satisfy th&eagfmition of
Listing 12.05, and therefore hitellectual impairmentlid not meet or equal Listing 12.05(C).
Thus, any error by the ALJ in failing to address medical equivalence with respecting Lis
12.05(C) was harmlesSeeHowell v. Colvin 2016 WL 492710, at *;McDonald v. ColvinNo.
4:12-CV-1313-SNLJ, at *11.

C. The ALJ’s Step Five Finding

Plaintiffs next argument is that the ALJ's Step Five finding was not supported by
substantial evidence because the ALJ did not edigfficient vocational expert testimony
Specifically, Plaintiff argues that ti#d_J erred byfinding that she could perform work existing in
the national economy based solely on the vocational expert’s evidence of nationwide jelospum
without obtaining any evidence thitte jobs the expeitientified existed either “in the region
where [Plaintiff] lives” or “in several regions of the country,issequired by the Act.

The Social Security Act states:

An individual shall be determined to be under a disability only if his physical or

mentalimpairment or impairments are of such severity that he is not only unable to

do his previous work but cannot, considering his age, education, and work

experience, engage in any other kind of substantial gainful work which exists in the

national economyegardless of whether such work exists in the immediate area in

which he lives, or whether a specific job vacancy exists for him, or whether he

would be hired if he applied for work. For purposes of the preceding sentence (with

respect to any individualjwork which exists in the national economy” means

work which exists in significant numbers either in the region where such

individual lives or in several regions of the country.
42 U.S.C. § 423(d)(2)(Ajemphasis addediccord § 1382c(a)3)(B). The relevat regulations
further provide:

Work exists in the national economy when there is a significant number of jobs

(in one or more occupations) having requirements which you are able to meet
with your physical or mental abilities and vocational qualifications. Isolated jobs
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that exist only in very limited numbers in relatively few locations outside of the

region where you live are not considered “work which exists in the national

economy.”

20 C.F.R. 8 404.1566416.966 The burden of showing the existencenafrk that exists in the
national economy at Step Five of the sequential process is on the CommiSseperC.F.R.
88 404.1560(c)(2), 416.960(c)(Moore, 572 F.3d at 523.

Here, the ALJ sent a questionnaire to a vocational expert, describiypathetical
individual of Plaintiff's age, education level, work experience, and RFC, and asked méathe
an individual could “perform any unskilled occupations with jobs that exist in thenaht
economy,” and the vocational expert responded, “Yes.” (Tr. 347). The questionnaire asked the
vocational expert to provide “the number of jobs that exist in the national economacfor e
unskilled occupation that the individual could perform.” (Tr. 347). Toeational expert
responded with three jobs: (1) school bus menfOT No. 372.667042), 16,000 jobs; (2)
counter clerk DOT No. 249.366010), 18,000 jobs; and (3) office clelR@T No. 205.367030),
38,900 jobs. (Tr. 347)The vocational expert also stated that there were no conflicts between the
occupational evidencbe provided and the occupational information in B@T or the SCO
[Selected Characteristics of Occupatipn@r. 34748). Plaintiff was notified that the ALBad
obtained this evidence and was given the opportunity to comment on it or submit wriggargue
to the vocational expert, btitere is no evidence to suggest that Plaintiff did’Bo 217).Relying
on the vocationaéxpert'sresponses, the Alfound that‘there are jobs that exist in significant
numbers in the national economy that [Plaintiff] can perform. (Tr. 76-77).

Plaintiff argueghat thevocationalevidence obtained by the ALJ was insufficient, because

the vocational expert offered evidence only of jobs existing in the national economy and did no
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address how many of the identifigabs existed either in Missouri or in several regions of the
country.

Neither party directs the Court to any caaddressing thessue of whether a vocational
expert’s statement of the number jobs existing “in the national economy” is exiffioi satisfy
the requirement of showing “work which exists in significant numbers . . . in sevgiahgeof
the country.”See42 U.S.C. 8§ 423(d)(2)(A) 1382(a)(3)(B) The Cours own researctmas not
revealedany Eighth Circuit cases addressing the isandother courts addressing the issue have
reached different conclusions. Some courts have found that evidence of jobg exdastnally
does constitute evidence of work existing in several regions of the coatnegstvhere there is
nothing in the number of jobs or the nature of the jobs identtfidddicate that those jobs would
exist only in limited numbers inagated regions of the countr@ee Gutierrez v. Comnmof Sa.
Sec, 740 F.3d 519, 5289 (9th Cir. 2014) (holding that evidence of 25,000 jobs nationwide
satisfied the requirement of showing “work which exists in significant ntgnbe. in several
regions of the country; reasoning that “[a] finding of 25,000 jobs likely does not fall into the
category of isolated jobsexisting in‘very limited numberg, and therefore “the AL3 national
job finding satisfies § 1382c(a)(3)(B), because it represents a significabenofmobs in several
regions of the country.”) (citing 20 C.F.R. 8§ 416.966(Bphn D.C. v. Commof Sc. Sec, No.
17-CV-1116-CJP, 2018 WL 6018859, at *45 (S.D. Ill. Nov. 16, 2018) (rejecting the argument
that the ALJ erred by relyingn testimony from the vocational expert that contained only national
and not regional job numbers; statin@|dintiff does not argue the jobs the VE identified exist
only in isolation or in concentrated regions. Any such argument would be frivolougoldhe
identified by the VE (cleaner, kitchen helper, and laundry worker) are noneg)i; Nelson v.

Colvin, No. C125540 RJB, 2014 WL 372496, at-#B(W.D. Wash. Feb. 3, 2014) (holding that
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vocational expert testimony that there were 22,000 jobs nationally was siuffiwieatisfy the
Commissioner’s burden at Step Five; stating, “plaintiff cites no caaéing that, in this context,
the term‘seveal regions of the countryjis not substantially the same as “nationwide,” and the
undersigned is not aware of anyVjining v. Astrue 720 F. Supp. 2d 126, 138 (D. Me. 2010)
(noting that “cairts have overlooked an absence of testimony that jobs do esesteral regions
of the country when a reasonable mind could conclude that they do” and finding no error in
Commissioner’s reliance on nationwide job figures where “[n]othinih@ DOT] description
indicates that this job would be found only in isolaeshsyersusseveral regions of the countyy

On the other hand, some courts have foundawalence of jobs existing nationally is not
sufficient to show jobs existing in several regions of the country and have fourrdrttaatd is
required to develm more specific evidence regarding the regional availability of fsbeWebb
v. Berryhill, 294 F. Supp. 3d 824, 904 (D.S.D. 2018) (remanding where the ALJ relied o
vocational expert testimorgbout the number of merchandise marker and housekegpager
jobs ‘in the United Statésstating, “While this court might hazard a guess that there are substantial
numbers of housekeeping cleaning jobs available in South Dakotay in several other regions
in the country, this court is not allowedgoess about facts that might have been able to have been
adduced at the agency level. The failure of proof requires remand to the agencyetaienéiop
the facts at step fivg; Price v.Commr of Sa. Sc.No. 1:16€V-43-DAS, 2016 WL 7443793,
at*2 & n.2 (N.D. Miss. Dec. 22, 2016) (remanding where the vocational expert tettitdtiere
were, nationally, 24,551 binding winder jobs in the textile industry, 21,421 sack repairér jobs
the feed industry, and 20,432 cuff folder jobs in the knitting indusiny,admitted that the
industries involving those jobs were not prevalent in Mississippi and provided no estirihtite

number of jobs within the state or region).
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This case presents a close call. Howewer the specifi factspresented, the Court is
persuaded that the Commissioner has met her burden of showing jobs existing in “sgi@ral r
of the country,” as required by the statute. Plaintiff does not argue thabth&lentified by the
vocational expertlo not exist in several regions of the country, nor does anything iD@ie
descriptions of the jobs suggest that they would be present only in one or a few oédluns
country.A “school bus monitn” DOT No. 372.667-042ijs someone who “monitors conduct of
students on school bus to maintain discipline and safety.” A “counter”cl2€KT No. 249.366-
010,is someone who “receives film for processing, loads film into equipment that atidalhy
processes film for subsequephoto printing, and collects payment frooustomers of
photofinishing establishmenfrheDOT number the vocational expert identified affite clerk,”
DOT No. 205.367030,is actually for “election clerk,” and refers to someone who “lainpiles
andverifies voter lists from official registration records addition to performing other election
related dutiesAs a matter of common sense, tisure of these jobs is not such that they would
be confined to one or a few regions of the United St8s=slohn D.C, 2018 WL 6018859, at *4
*5 (finding that an argument that jobs of cleaner, kitchen helper, and laundry worker “would be
frivolous” because those jobs are not regiorgininger v. Berryhil] No. 3:16CV-00903, 2017
WL 3634187, at *14 (M.D. Pa. Aug. 7, 201(7)T] here is nothing in the nature of the job at issue,
surveillance monitor, that suggests that these jobs exist in only a fewhscat(quotation marks
omitted), report and recommendation adogieNo. 3:16CV903, 2017 WL 3632496 (M.Pa.
Aug. 23, 2017)Cf. Johnson v. Chaterl08 F.3d 178, 180 (8th Cir.199{f)oting, in the related
context of determining whether job numbers are “significant” at Step Fiviee ‘@i&cision should
ultimately be left to the trial judge common sense imeighing the statutory language as applied

to a particular claimant's factual situation”) (internal quotation marks omitted).
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Moreover, the number of jobs identified heré2,500—s similar to or greater than
numbers from whiclzourtshave found it reasobée to infer that the jobs are available in several
regions of the countrysee Gutierrez740 F.3d at 529 (“[a] finding of 25,000 jobs likely does not
fall into the category of “isolated jobs” existing in “very limited numbe(goting 20 C.F.R. §
416.996(b)) Brininger, 2017 WL 3634187, at *15 (finding that 74,470 jobs was a nurmbege
enough that it can reasonably be inferred that the jobs are not available onlgtédisegions of
the country”),report and recommendation adopt@®17 WL 3632496

In sum, the Court finds that in this case, substantial evidence supports the corbhtsion
there is work existing in “several regions of the country” that Plaintiff can perfditmough it
would certainly be a better practice the Commissioner tobtainspecific evidence regarding
the regional availability of jobghe evidence obtained in this case was sufficient to satisfy the
Commissioner’s burden. Therefore, the Court will affirm the decision of tlle AL

VI. CONCLUSION

For all of the foregoing reasons, the Court finds the ALJ’s decision is supported by
substantial evidence. Accordingly,

IT IS HEREBY ORDERED , ADJUDGED, AND DECREED that the decision of the

Commissioner of Social SecurityAs=FIRMED .

N, (2

SHIRLEY PADMORE MENSAH
UNITED STATES MAGISTRATE JUDGE

Dated thi20thday of March, 2019.

20



