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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF MISSOURI
ANDREW KING ,
Plaintiff,
V.

Case No. 4:1V-2512ERW

NANCY A. BERRYHILL,
Acting Commissioner of Social Security

Defendant.

N N N N N N N N N N

MEMORANDUM AND ORDER

This is an action under Title 42 U.S.C. § 405(g) for judicial review of the final decision
of the Commissioner of Social Security (“Commissioner”) denying the apioircof Andrew
King (“Plaintiff”) for Disability Insurance Benefits (“DIB”) under Titl#, 42 U.S.C. 88 40kt
seg.and Supplemental Security Income (“SSI”) under Title XVI of the Social Syt 42
U.S.C. 88 1381let seqgPlaintiff has filed a brief in support of the Complaint (ECF 15) and
Defendant has filed a brief in support of thestver (ECF 22).

. PROCEDURAL HISTORY

Plaintiff filed hisapplications for DIB and SSI under Titles 1l and XVI of the Social
Security Actin May 2014 (Tr. 267-27p Plaintiff was initially denied relief oduly 11, 2014,
and onAugust 7 2014, he filed a Request for Hearing before an Administrative Law Judge
(“ALJ") (Tr. 186-190, 93-200). After a hearing, by a decision dated Aug2s2016, the ALJ
found Plaintiff was not disabled (Tr. 22-3B)aintiff filed a Request for Review of Hearing
Dedsion on September 6, 2016 (Tr. 26®n August 14, 2017, the Appeals Council denied

Plaintiff's request for review (Tr.-6). Plaintiff appealed to the United States District Court for
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the Eastern District of Missouri ddctober3, 2017 (ECF 1). As such, the ALJ’s decision stands
as the final decision of the Commissioner.
IIl. DECISION OF THE ALJ

The ALJ determined Plaintiff meets the insured status requirements of ilaé Saxrity
Act throughDecember 312014, and Plaintiff has not engaged ibsantial gainful activity
since Marchl, 2009, the alleged ogisdate of Is disability (Tr.38).

The ALJ found Plaintiff has the severe impairments of morbid obesitpacromial and
subdeltoid bursit’s degenerative disc disease with radiculopathy in the lumbar’spime
status/post medial meniscus te@r. 38). The ALJalsofound Plaintiffs nonsevere
impairments include gastroesophageaflux diseasg (“GERD”) and a history of Osgood-
Schlatter’s diseag&Tr. 39).Plaintiff claimed an a#iged disability as a result of a memory
problem following a car accidegnowever, the ALJ found memory loss to be a nwdically
determinable impairment because there is no associated diagnosis or clsgcahbbnin the
record supporting a claim of memory loss (Tr. 39). The ALJ found no impairment or
combination of impairments that meets or medically equals the severity of treelisted

impairments irR0 C.F.R. Part 404, Subpart P, Appendix 1 (T}). 39

! Morbid obesity is the term used to describe an individual who has a BastyINtex (“BMI”) of 40 or more, or is
more than 100 pounds over his or her ideal body weight.

2 Subacromial and subdeltoid bursitis is a condition where small sacscbétwea the bons, muscles, and
tendons in a personghoulder become swen and cause intense pain whizdm get worse after movement.

% Degenerative disc disease with radiculopathy in the lumbar spineondition where the spinal vertebrae in the
lowest pat of the spines uraligned, which can result ifrritation or compres®n the spinal nerve roots which can
cause pain, numbness, and weakness in a person’s back and legs.

* A medial meniscus tear is a knee injury which occurs when a piece of eaitithg knee tears

® A non-severe impairment is one where medical evidence establishes only a sligyimaliiy, or a combination of
slight abnormalities, which would have no more than a minimal effeandndividual’s ability to perform basic
work activities.

® GERD is a digestive disordaich affects the lower esophageal sphincter which can cause heartburn and acid
indigestion.

" OsgoodSchlatter’s diseass a common cause of knee pain in growing adolescents. The pain results fr
inflammation of thearea just below the knee where the tendon from the kneecap attaches to theshinbon
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The ALJ conducted a heagrwith Plaintiff, hiscounsel, and a vocational expert on
March3, 2016 (Tr. 138-167 At the beginning of the hearinBlaintiff's attorney indicatethe
record was not complete and there were additional records from Mercy Haspltading
documentation of eneniscal repajiwhich needed to be considered (Tr. 141). The ALJ agreed to
hold the record open for twenty one days to allow for the submission of additional rdaords (
142).

At the hearing, Plaintiff testified he had one year of colledjigcationand no additionh
formal training orschooling since 1998 (Tr. 144). His past work inclugl@®sitionat Kapiloani
Gardens Apartments as a residential manateh ended in 2009, a positiamconstruction
and remodeling with Value Remodeling aposition with Hunt Building Company remodeling
old buildings, driving a supply truck for Pro Service Hawaii Business, repairing aatimngsice
machines for Pacific Ice Services, plumbing for Complete MechaamcbA-Pack Mechanical,
one day workingvith St. Louis Paving, and installing air conditioners for Kenneth Cro(aer
144-14§. In 2009, Plaintiff was fired from Kapiolani Gardens because he could not keep up with
the work schedule, or the demands of the job, because his back was giving him a lot of problems
(Tr. 148). Plaintiff testifiedwhile he had “put in some applicatiorfet employmenthe had not
held a job since 2009 (Tr. 149).

Plaintiff lives with his parents in their homeas adriver’'slicense, and drives
approximately two times week(Tr. 149-150. Plaintiff has doctor’s appointments “at leasice
every three weekRgTr. 150). Plaintiff has been through physical therapy at least three times for
his shoulder and knees, anas receivedhots in both of hiknees his shoulder, and his back
(Tr. 151-153). At the time of the hearing, Plaintiff weighed 440 pounds, down from 480 pounds

approximately a year and half befdile. 153). Plaintiff's old hobbies weggimarily activity



related including sports, hunting, and fishing, but now Plaintiff spends his days aroinodislee
playing anoccasional gameavatching sports, and helping with chores (Tr. 154-1B&intiff's

right knee hinders him the most and he is able to Wwal&pproximately five minutes arad

distance ofL00 feet before he has to stampd res(Tr. 157-158)Plaintiff testified le is only able

to lift itemswhich are less than twenppundsand heas unable lift anything past chekeight
without pain (Tr. 158-159Plaintiff testified hds able to use a computer and keyboard without
any pain (Tr. 159)Plaintiff has to elevate his leg at least twice a day for 15 to 20 minutes while
laying down (Tr. 160).Plaintiff alsolays down at least four times a day an hour, osq, to
straighten out his back while he watsleeshow, and uses ice at least twice a(@ay160).

The vocational expert, Terri Crawford, testified Plaintiff is not able tapartny of his
past work; however, he is able to work as an order food clerk and a charge account clerk, both of
which ae sedentary, unskilled positions (Tr. 163-166).

After considering the entire record, including Plaintiff's testimony, the dé¢t&érmined
Plaintiff has the Residual FunctiogiiCapacity (“RFC”) to perform sedentary wdilk. 46).

The ALJ found Plaintifis unable to perform any past relevant wafkr. 45). The ALJalso
found there are jobs whiaxist in significant numbers in the national economy Plaintiff can
perform, includinganorder clerk for food and beveragervicesand a charge account clgrkr.
47). Thus, the ALJ’s conclusion for Plaintiff was “not disabl€tt’. 47).

Plaintiff appeals, arguing first, the decision of the ALJ failed to articulbtgadly
sufficient rational for his conclusions regarding PlaintiRBC, and second, th&lLJ’s
guestioning of the vocatiahexpert was improper and therefore the vocational expert’'s answer

is not substantial evidence supporting the AL&&dmnination.

8 Plaintiff's past relevant work includes work asruck driver, apartment manager, building maintenance repairer,
construction worker, and plumb@rr. 45, 163164).



lll. LEGAL STANDARD

Under the Social Security Act, the Commissioner must follow adiigp process for
determining whether a person is disabled. 20 C.F.R. 88 416.920, 404.1529. “If a claimant falils to
meet the criteria at any step in the evaluation of disability, the prendssand the claimant is
determined to be not disabledsbff v. Barnhart421 F.3d 785, 790 (8th Cir. 2005) (quoting
Eichelberger v. Barnhay390 F.3d 584, 590-91 (8th Cir. 2004)). In this sequential analysis, first
the claimant cannot be engaged indstantial gainful activity” to qualify for disability benefits.

20 C.F.R. 88 416.920(b), 404.1520(b). Second, the claimant must have a severe impairment. 20
C.F.R. 88 416.920(c), 404.1520(c). The Social Security Act defines “severe impairsé&ami/a
impairment or combination of impairments which significantly limits [claimant’s] playsic

mental ability to do basic work activities. . Id. “The sequential evaluation process may be
terminated at step twonly when the claimant’s impairment or combination of impairments

would have no more than a minimal impact on [his or] her ability to woRafe v. Astrue484

F.3d 1040, 1043 (8th Cir. 2007) (quoti@gviness v. Massanai250 F.3d 603, 605 (8th Cir.

2001), citingNguyen v. Chater75 F.3d 429, 430-31 (8th Cir. 1996)).

Third, the ALJ must determine whether the claimant has an impairment which meets or
equals one of the impairments listed in the Regulations. 20 C.F.R. 88 416.920(d), 404.1520(d). If
the claimant has one of, or the medical equivadgnthese impairments, then the claimarpes
sedisabled without consideration of the claimant’s age, education, or work history.

Fourth, the impairment must prevent the claimant from doing past relevant work. 20
C.F.R. 88 416.920(f), 404.1520(f). The burden rests with the claimant at this fourth step to
establish his or her RFGteed v. Astryé24 F.3d 872, 874 n.3 (8th Cir. 2008) (“Through step

four of this analysis, the claimant has the burden of showing that she is disadlee ALJ will



review a claimant’s RFC and the physical and mental demands of the work the clasdone
in the past. 20 C.F.R. § 404.1520(f).

Fifth, the severe impairment must prevent the claimant from doing any other work. 20
C.F.R. 88 416.920(g), 404.1520(q). tAts fifth step of the sequential analysis, the
Commissioner has the burden of production to show evidence of other jobs in the national
economy that can be performed by a person with the claimant'sIRR€€ 524 F.3d at 874 n.3.

“The ultimate burden of persuasion to prove disability, however, remains with the
claimant.”Young v. ApfeR21 F.3d 1065, 1069 n.5 (8th Cir. 2008e also Harris v. Barnhart
356 F.3d 926, 931 n.2 (8th Cir. 2004) (citing 68 Fed. Reg. 51153, 51155 (Aug. 26, 2003));
Stormo v. Barnhart377 F.3d 801, 806 (8th Cir. 2004) (“The burden of persuasion to prove
disability and to demonstrate RFC remains on the claimant, even when the burden adigrodu
shifts to the Commissioner at step five.”). Even if a court finds there igarpierance of the
evidence against the ALJ’s decision, the decision must be affirmed if it is seghpyr
substantial evidenc€lark v. Heckley 733 F.2d 65, 68 (8th Cir. 1984). “Substantial evidence is
less than a preponderance but is enough that a reasonable mind would find it adequate to support
the Commissioner’s conclusiorkrogmeier v. Barnhart294 F.3d 1019, 1022 (8th Cir. 2002).
See also Cox v. Astrué95 F.3d 614, 617 (8th Cir. 2007).

It is not the job of the district court to-veeigh the evidnce or review the factual record
de novoCox 495 F.3d at 617. Instead, the district court must simply determine whether the
guantity and quality of evidence is enough, so a reasonable mind might find it adequate t
support the ALJ’s conclusiolavis v Apfe| 239 F.3d 962, 966 (8th Cir. 2001) (citing
McKinney v. Apfel228 F.3d 860, 863 (8th Cir. 2000)). Weighing the evidence is a function of

the ALJ, who is the fact-findeMasterson v. Barnhay863 F.3d 731, 736 (8th Cir. 2004). Thus,



an administrave decision which is supported by substantial evidence is not subject to reversal
merely because substantial evidence may also support an opposite conclusion or lhecause t
reviewing court would have decided differenrogmeier 294 F.3d at 1022.

To determine whether the Commissioner’s final decision is supported by substantia
evidence, the court is required to review the administrative record as a wholecanditter:

(1) Findings of credibility made by the ALJ;

(2) The education, background, work history, and age of the claimant;

(3) The medical evidence given by the claimant’s treating physicians;

(4) The subjective complaints of pain and description of the claimant’s physiedlyact
and impairment;

(5) The corroboration by third partiestbe claimant’s physical impairment;

(6) The testimony of vocational experts based upon proper hypothetical questions which
fairly set forth the claimant’s physical impairment; and

(7) The testimony of consulting physicians.
Brand v. Sec’y of Dep’t of Health, Educ. & Welfa8@3 F.2d 523, 527 (8th Cir. 1980).
V. DISCUSSION
In his appeal of the ALJ’s decision, Plaintiff argues, fitst, decision of the ALJ failed
to articulate a legally sufficient rational for ldenclusions regarding &htiff's Residual
Functioning, and second, the ALJ’s questioning of the vocatexpert was improper and
therefore the vocational expert’s response is not substantial evidence supportibd'she A
determinations
A. Residual Functioning Capacity
In his decision, the ALJ found Plaintiff has the RFC to perform sedentary work except he

can lift 20 pounds occasional, and 10 pounds frequently (Tr. 40). Plaintiff can stand and/or walk



for 15 minutes continuously, afar two hours cumulatively in an eight hour work day (Tr. 40).

He can sit for 45 minutes at a tij@ad six to eight hours in total during a work dagyeverhe

needs a positional change every 45 minutes when sitting and mushéalmslity to stand for

three minutes without being off task (#0). Plaintiff can climb rampstairs,and stoop, kneel

and crouch occasionally, but can never climb scaffoldiadaters, crawl, or reach overhead with

his left arm (Tr. 40). Plaintiff can frequently reach in all other directiatis ks left arm(Tr.

40). He must avoid concentrated exposure to extreme cold and vibration, and should not work at
unprotected heights, or around dangerous moving machinery (Tr. 40).

A claimant's RFC is what a he cao despite his or her limitationSee20 C.F.R. 8

404.1545Residual functional capacity is an assessment of an individual's ability torperfo
sustained workelated physical activities in a work setting for eight hours a day, fivealays
week, or the equivalent work schedulé&dss v. Apfel18 F.3d 844, 849 (8th Cir. 200€)jing
Social Security Ruling 38p.When finding Plaintiff's RFC, the ALJ evaluates the record as a
whole, including Plaintiff's own testimony regarding his symptoms and limitattbaes,
Plaintiff’'s medical records, and any medical opinion evidewdkiman v. Astrue596 F.3d 959,
969 (8th Cir. 2010)A Plaintiff's RFC is a medical question whésomme” medical evidence
must support thaALJ’'s RFC determinatiorLauer v. Apfel245 F.3d 700 (8th Cir. 2001). An
ALJ “may not draw upon his own inferences from medical repd@tsohtos v. Barnhar28
F.3d 418, 427 (8th Cir. 2003). It is the claimant's burden, and not the Social Security
Commissioner's burden, to prove the claimant's FFea@rsall v. Massanar274 F.3d 1211,
1217 (8th Cir. 2001giting Anderson v. Shalal®1 F.3d 777, 779 (8@Gir. 1995).

In the present casPlaintiff's RFC was bsed on the ALJ’s finding cfevere

impairments of morbid obesity, subacromial and subdeltoid bursitis, degeneratidesdese



with radiculopathy in the lumbar spine, and status/post mediaiscus teaand the norsevere
impairments of gastroesophageal reflux disease (“GERINY a history of Osgod8ehlatter’s
disease (Tr. 389). In addition to the impairments listed above, Plaintiff claimed an alleged
disability as a result of a memopyoblem following a car accident, a bad back, bad knees, a
shoulder injury, and obesity (Tr. 41). The ALJ found Plaintiff's medically detexble
impairments could reasonably be expected to cause the alleged syniptbRiaintiff's
statements of intensity, persistence, and Ingitffects of these symptoms wai@ consistent
with the evidence in the record (Tr. 41).

The ALJ properly considered Plaintiff's complaints of disabling pain usiaigtiff's
own testimony, Plaintiff's medical records, and medical opinion evidence, thesrdferALJ’s
conclusions about Plaintiffs RFC are supported by substantial evidence.

i. Medical Opinions

Plaintiff contends the ALJ improperly discounted medical opinicors three of
Plaintiff’'s medicalsources, and as a result, the ALJ came to his own unsupported conclusions
regarding the sufficiency of medical evidencaletermine Plaintiffs RFQECF 15 at 8).
Specifically,Plaintiff argues the ALJ failed to give any ratiomabout how he got from the
medicd opinions of three treating medical sources to his conclusions regarding PsaRTHE.

Plaintiff points toLauerto support the argument the ALJ improperly determined
Plaintiff's RFC by failing to provide “some” medical evidendeLauer, the Eighth Circuit
determined the ALJ failed to cite tsome” medical evidence in making his RFC determination
245 F.3d 700, 704 (8th Cir. 2001). The ALJ rejected the treating physicians’ opinions and
instead relied solely upon the opinion of a prreatng physician in determining Plaintiff's

RFC.Id. The prior treating physician was never asked to express an opinion about Faintiff’



ability to participate in workelated activitiesand therefordis opinions were not considered
“some” medical evidnce because it did not relate to the Plaintiff’'s ability to wiaki_auer
does not apply in the present case.

Here, the ALJ did rely on “somefiedical evidence in determining Plaintiff's RFC
namelybecause the ALJ considered the entire record, including medical recordsffBlaint
testimony, and medical opinions and then poisteekificallyto the record whehe made a
determination about Plaintiff's ability to participate in wogtated activies The ALJ
specifically details his justification for affording certain treating physicians’ opinionscodar
weights.

First, the ALJ statethe opinion of Dr. Bobby Enkvetchakul is given little weight because
a “significant portion of the medical elence was submitted subsequent to Rioetor’s]
review” (Tr. 44). Dr. Enkvetchakul’'®Becember 201dpinion found Plaintiff had no restrictions,
and while his opiniomvasconsistent with the medical documentation hedtate time,
subsequentnedical ewdence supports some restrictions on Plaintiff's ability to Work44).
Second, the ALJ also gives little weight to Dr. John Demorlis’s opinion becauas ftemdered
prior to the majority of the claimant’s medical evidence” (Tr. 44Re Dr. Enkvetchakul's
opinion, Dr. Demorlis’s opinion was consistent with the medical evidence avaitahketane
of his review and states Plaintiff could work with limited standifig 44). However, his opinion
is inconsistent with subsequent medical evidembih providesfor higher restrictions on
Plaintiff's ability to work (Tr. 44) Finally, the ALJ gives some weigto Plaintiff's primary care
provider, Vivian Dudley, a family nurg@actitioner because she does not address Plaintiff's
shoulder issues and any restrictions on reaching as a result of those injurd&y.(T

Additionally, Ms. Dudley is not an acceptable medical source under Social $&ulitg 06-
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03p? and hetreatment relatioship consisted of only four visits over the course of one year (Tr.
44).

The ALJprovided specific rational for discounting or accepting the medical opinions of
all three treating medical sources and therefore substantial evidence sthppgits’s
corclusions regarding Plaintiff's RFC. Additionally, the ALJ provided rational ferR#C
determination by stating Plaintiff's medical records support the determiriitantiff could
perform sedentary work, and while the ALJ discredited much of Plairgifbgectivecomplaints
of the severity of his physical impairmen®aintiff's RFC reflects some dfisimpairments
including his inability to lift certain weights, his need for rest aftending or walking, and his
inability to reach overhead with Hisft arm (Tr. 40).

The ALJ’s decision does not discount medical opinions to come to unsupported
conclusions, and therefore provides “some” medical evidence and is supported by substantial
evidence.

ii. Subjective Complaints by Plaintiff

Plaintiff argues the ALJ incorrectly discounted Plaintiff's subjectiomplaintsof
disabling pain, and therefore substantial evidence does not support the ALJ’s deimmroinat
Plaintiff's RFC.

The ALJ may discredit Plaintiff’'s subjective claims of disabling symptoms to thatexte
they are inconsistent with the record, “including: the objective mediwree and medical
opinion evidence; the claimant's daily activities; the duration, frequency, andtintgsin;

dosage, effectiveness, and side effectmedlications and medical treatment; and the claimant's

® Following the ALJ’sdecision in August 2016, Advance Practice Registered Nurses (“APRN”) areamsidered
“acceptable sources of medical opinion evidence.” Plaintiff does not aiguedbgnition of a new type of
acceptable medical source applietoactively and therefore the Court will not address the amended stan8aes.
Revisions to Rules Regarding the Evaluation of Medical Evidence, Socialt$éaministration, 80 Fed. Reg. 82,
vol. 11, 5844 (Jan. 18, 2017).
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selfimposed restrictions Hicks v. Colvin 2014 WL 651380 (E.D. Mo. 2014jting Polaski v.
Heckler, 739 F.2d 1320, 1322 (8th Cir.1984); 20 C.F.R. § 404.1529; SSR 96-7p.

When analyzing a claimant's subjective complaints of pain, the ALJ must qah&de
five factors fromPolaskiincluding first,the claimant's daily activitiesecond, the duration,
frequency, and intensity of the pain, third, grecipitatingand aggraating factorsfourth,
dosage, effectivenessd side effects of medicaticandfifth, any functional restrictionsHicks
v. Colvin No. 4:12CVv2357 HEA, 2014 WL 651380, at *4 (E.D. Mo. Feb. 19, 206itihy 739
F.2d 1320, 1322 (8th Cir. 1984)e als®0 C.F.R. §§ 404.1529, 416.929. “The ALJ [is] not
required to discuss methodically eddblaskiconsideration, so long as he acknowledge[s] and
examine[s] those considerations before discounting [the claimant's] subotiypdaints.”

Lowe v. Apfel226 F.3d 969, 972 (8th Cir.2000). “Because the ALJ [is] in a better position to
evaluate credibility, we defer to his credibility determinations as lenbey [are] supported by
good reasons and substantial eviden€CeX v. Barnhart471 F.3d 902, 907 (8th Cir. 2006).

The ALJproperlyaddressed Plaintiff’'s improvement with treatment, his daily activities,
and his norcompliance with treatmemnisingPlaintiff’'s own testimony, Plaintiff's medical
records, and medical opini@videnceto determine his subjective complaints of disabling pain,
therefore the ALJ’s conclusions are supported by substantial evidence.

a. Plaintiff's Improvement of Pain With Treatment

First, the ALJ considered the improvemenPiintiff's pain with treatment. Plaintiff
selfreported improvement in his knee pain with m@reotic pain medication and anti
inflammatory drugsandmedical records indicate healked with a normal gate without the
prescription of assistive devices to help him get around (Tr. #nhtiff's complaints of back

pain improved with epidurateroidinjections and with physical therapy (Tr. 42). After a six

12



month break from physical therapy, Plaintiff did not reporgback pain when he returned to
physicaltherapy in April 205 (Tr. 42). As for Plaintiff's shoulder pain, Plaintiff repibrte
significantimprovements in his symptoms with physical therapy andirifimmatory
medications (Tr. 42). The ALJ also considered Plaintiff's numerous medicatisagbch
indicated Plaintiff had a normal stride without any evidence of a limp, an apgieyange of
motion in his spine, full strength in his lower extremitesd decreased shoulder pain as a result
of physical therapy (Tr. 42Accordingly, the ALJ prop#y evaluated Plaintiff's improvement
with treatment in determining Plaintiff's subjective complaints of painadfatdingthem
credibility.
b. Plaintiff’'s Daily Activities

The ALJ also considered Plaintiff's dadgtivitiesand the extent to which theyear
inconsistentvith his subjectiveclaims of disabling pain (Tr. 43laintiff claimed he is unable to
lift anything above his chest, however, the recandgcatePlaintiff has done soldering work,
rewired a house, and spent a day running pipe over his éeaa with these restrictiofsr. 44).
Additionally, Plaintiff hasreported back and shoulder pain since he was a teenager, but
continued to work in fields regring a great deabf physical exertionsupporting thé\LJ’s
conclusion Plaintiff is not as impaired as he alt&gde. 44).The ALJalso gave some weight to a
third-party function report by Plaintiff's mother, Julie King, where she indicBtanhtiff helps
to care for his father, care for his pets, prepare his own meals, and does his own laudé&y (T
313-32). Testimony and medical records regarding Plaintiff's daily activities provide
substantial evidence to support the ALJ’s conclusion regarding Plaintiff's &fthe ALJ's

determination Plaintiff's daily activitiegre evidence his pain is not as disabling as he alleges.
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c. Plaintiffs Non-Compliance

Plaintiff contends the ALJ failed follow the required analysis to approprigtase
Plaintiff's noncompliance with treatment to discount his subjective complaints offiat) he
ALJ did not make a determination Plaintiff was noncompliant with treatment as a lvasis fo
deciding Plaintiff was not disableRathey the ALJ listed Plaintiff's noncompliance with
treatment as a factor in deciding some of Plaintiff's statements weeatrely credible.

It is appropriate for the ALJ to consider Plaintiff's inability to follow treatimen
recommendations when determining ¢redibility. Vance v. Berryhill860 F.3d 1114, 1121 (8th
Cir. 2017). “The credibility of a claimant’s subjective testimony is primarihyttie ALJ to
decide, not the courtsHolmstrom v. MassanarR70 F.3d 715, 721 (8th Cir. 2001). “We defer
to the ALJ's evaluation of [a claimant's] credibility, provided such detation is ‘supported by
good reasons and substantial evidence, even if every factor is not discussed it Syt v.
Colvin, 756 F.3d 621, 625 (8th Cir. 2014).

Followinga detailed eplanation of each of Plaintiff's impairmerdsad the medical
records which support the impairments, the ALJ considered Plaintiff's noncocgnéh
recommended treatmeas$ one consideration in determining the credibility of Plaintiff’s
statements abotite intensity, persistencand limiting effects of hisymptoms, and concluded
Plaintiff's statements were nettirely credible (Tr43) This finding of noncompliance was not
used by the ALJ to deny benefits under 20 C.F.R 88 404.1530 and 416.923@héutvas used
by the ALJ in assessing Plaintifitsedibility with regards to hisubjective complaints of the
alleged symptoms.

As evidence of Plaintiff's non-compliance, the ALJ nd®aintiff canceled multiple

physical therapy appoints without resdualing them despite the improvemeini$is pain as a
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result of the therapyTf. 43). Plaintiff also did not follow his hongxercise program arse cold
therapy as recommendé€nr. 44). Plaintiff was alsoonsistently late techeduledppointments

(Tr. 44). Finally, the ALJ notedhile Plaintiff testified he attends medical appointments multiple
times each month, from May 2015 to August 2016, Plaintiff only attended two appointments for
diagnostic imaging and one for physical therapy (Tr. 43). Accolgittte ALJ appropriately

listed Plaintiff's noncompliance with treatment as a factor in deciding some ofifPtin

statements were not entirely credible.

In conclusionthe ALJ properly considered three medical opinions, Plaintiff's subjective
complants of pain, and his notempliance with treatment usifiaintiff’'s own testimony,
Plaintiff’'s medical records, and medical opinion evidetacéetermie Plaintiff's RFC,
therefore, the ALJ’s conclusions about Plaintiff's RFC are supported by suldstaidence.

B. Hypothetical Question

Plaintiff argues the AL¥ determination Plaintiffvas incapablef past relevant work and
Plaintiff wasableto make an adjustment to other waoslgs based on a flawexahd improper
hypothetical question to the vocational extp

Plaintiff relies onSinghto support this contention. Bingh the Eight Circuit determined
the ALJ’s questioning of a vocational expert was improper be¢has®lJ improperly rejected
the opinions of Plaintiff's treating physician and subjective complaints ofaedare
guestioning the vocationakpert therefore the hypothetical question did not adequately reflect
thePlaintiff’'s impairmentsSingh v. Apfel222 F.3d 448, 451 (8th Cir. 200@inghdoes not
apply in thepresent casbecausehis Court does not find the ALJ improperly determined
Plaintiffs RFCeither by failing to point to some medical evidence or by improperly determining

Plaintiff's credibility.
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During the hearing, the ALJ posed two hypothetical questions to the vocationadl exper
First, the ALJaskedhe vocational expert

Q: Okay. Then for our first hypothetical, I'd like you to consider a hypothetical
individual of the claimant's age, education, and past work experience with the residual
functional capacity to lift 20 pounds occasionally and 10 pounds frequently, to stand
and/or walk for a cumulative total of two hours during an 8-hour workday and for 15
minutes continuously, and to sit for a cumulative total of six to eight hours during an
eighthour workday and for 45 minutes continuously. The hypothetical individual would
need the opportunity to make a positional change every 45 minutes when performing
seated work which would consist of the ability to stand briefly at the workstatthout
being off task and would not need to exceed three minutes. The hypothetical individual
could climb ramps and stairs occasionally but could never climb ladders and scaffolds.
The individual could occasionally stoop, kneel, and crouch but could never crawm as par
of work activity. The individual should not be asked to perform work that requires
reaching overhead with the left upper extremity. Otherwise, the individual ceath,
perform general reaching, and handling with the left upper extremity on ariteque
not a constant basis. The hypothetical individual would not have restrictions in use of the
right dominant upper extremity. The hypothetical individual would need to avoid or
actually could not work in environments that would result in concentrated exposure to
extreme cold or vibration. The individual could never work at unprotected heights or
around dangerous moving machinery like forklifts. Could that hypothetical individual
perform any of the claimant's past work?

A: No, Your Honor.
Q: Would there be any work such a hypothetical individual could perform?
A: It would have to be sedentary, unskilled, Your Honor. (Tr. 164-165)

Plaintiff argues théaypothetical questions do not “capture the concrete consequences of
[P]laintiff's impairments”but does not specifically state which concrete consequences were not
posed by the ALJand therefore not addressed by the vocational ef@€f 15 at 20).A
hypothetical question must precisely descrilstaamant's impairments ghat the vocational
expert may accurately assess ieejobs exist for the claimantNewton v. Chater92 F.3d
688, 694-95 (8th Cir. 1996)he hypotheticatjuestion posed by the ALJ was based on a proper
determination Plaintiff had certain impairments and those impairmenits\subsequently

affecthis ability to perform past work. The ALJ’s hypothetical questapyzopriatelymirrored
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the ALJ'sRFC findingsand specifically laid out restrictions and consequences expected as a
result of Plaintiff's impairments. Accordinglgubstantial evidence supports the ALJ's RFC
finding and there was no error in the ALJ’s hypothetical questions posed to the vocatjeral
or the expert’s response to those questions.

V. CONCLUSION

For the reasons set forth abotlee Court finds substantial evidence on the recasda
whole, suppds the Commissioner’s decisioR&intiff is not disabled.

Accordingly,

IT IS HEREBY ORDERED the decision of the Commissioner A&FIRMED , and
Plaintiffs Complaint iSDISMISSED with prejudice.

A separate judgment shall be entered incorporating this Memorandum and Order.

Dated thisl2th day ofMarch 2019.

é.W——

E. RICHARD WEBBER
SENIOR UNITED STATES DISTRICT JUDGE
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