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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF MISSOURI
EASTERN DIVISION

NETHERLANDS INSURANCE )
COMPANY and HAWKEYE -SECURITY )
INSURANCE COMPANY, )

Plaintiff Counterclaim Defendans, )

)

V. Case no. 4:17cv02583.C

p—

CELLAR ADVISORS, LLC, DOMAINE
SAINT LOUIS, LLC, DOMAINE NEW
YORK, LLC, and MARC LAZAR,

Defendants/Counterclaimants/
CrossclaimDefendants,

and

GREAT NORTHERN INSURANCE
COMPANY,

(SN N I W S A e )

Defendant/Crossclaimant

MEMORANDUM AND ORDER

This matter is before the Couft) on review of the recortegardingthe need for each of
the four organizational Defendars file a Disclosure of Organizational Interests Certificate
(“Certificate”); (2) on a motion for continuance of the Rule 16 Conference filed by Netherlands
Insurance Company{‘Netherlands”) and Hawkge-Security Insurance Compar(yHawkeye
Security”) (collectively referred to a¢laintiffs”) [ECF No. 44];* and (3) oramotion to dismiss
Defendant/Crossclaima@reat Northern Insurance Company’s (“Great Nortis&yrcrossclaim,
filed by DefendantgZrossclaimDefendantellar Advisors, ILC (“Cellar Advisors”) Domaine
Saint Louis, LLC (“Domaine StL”), Domaine Newfork, LLC (“Domaine NY”), and Marc

Lazar(collectively referred to as “Cell@efendants”JECF No. 35].

! Each Plaintiff filed its CertificateSeeCertificates, filed Oct. 16, 2017 [ECF Nos. 5 and 6].
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l. Background

Great Northern “issued lromeowners’ insurance policy to [nparties] Reid and Krista
Buerger . . . [who] contracted with . . . Cellar Defendants for wine consultatrstarage
services.? When the Buergersapproximately ningear relationship with Cellar Defendants
ended in 2014, the Buergers claimed that approximately 1,300 bottles of theirhaireg a
value over $1.9 million, were missirig.Great Northern paid the Buergers for the loss and, as
subrogee of the Buergers, is now suing Cellar Defendants in a Pennsydtateiecourt to
recover the losS.

Plaintiff Netherlands issued $1 million per occurrence primargommercial general
liability insurance policy andPlaintiff HawkeyeSecurityissued a $1 milliorper occurrence
umbrella policy for the period July, 2012,to July5, 2013° Netherlandsssuedits policy to
Cellar Advisors, Domaine StL, and Domaine Nafid HawkeyeSecurity issued its policy to
Cellar Advisors and Domaine SfL.DefendantCellar Advisors, Domaine StL, and Domaine
NY “are [allegedly] owned, operated, and/or managed by [D]efendant Marc Lazar, [and] are in
the business of wine consultation and storage.”

Utilizing this Court’'s diversity jurisdiction under 28 U.S.C. § 1332, Plaintiffsk see

declaratory judgment relief under 28 U.S.C. § 220Ry their fourcount complaintPlaintiffs

2 PIs.’ compl. para. PECF No. 1.

® PIs.’ compl. para. 28 [ECF No].1

* Pls.’ compl. paras. 3 and 29 [ECF Ng. 1
® Pls.’ compl. paras. 32 and 33 [ECF Ng. 1
® Pls.’ compl. paras. 32 and 33 [ECF Ng. 1
" Pls.’ compl. para. 1 [ECF No.]1

8 PIs." compl. [ECF No. 1L



seek a judgment declaring that there is no coverage under their insurdoies aot Plaintiffs
have no duty to defend or indemnify Cellar Defendd@sause the allegddss (1) did not
result froman occurrence eithewithin the policies’ period or that was unknown prior to the
policies’ effective dates(2) did not result from afloccurrencé or “accident” as defined by the
policies due to Great Northern’s claims for conversion and breactoofract (3) is not for
“property damage” as defined in the poligiesit instead is for wine that was lost, stolen, or
never acquired; and (4) falls within one or more of the policies’ excludions.

Great Northern filed a crossclaimileging eight clair against Cellar DefendantS.
Cellar Defendantdiled a counterclaim seekg relief for Plaintiffs’ alleged breach of the
insurance policies by denyingdemnificationand defense of Cellar Defendants with respect to
Great Northern’claims in the Pennsylvania lawsaind crossclaim in this lawstit Cellar
Defendants allege in relevant part that Great Northern’s crossclaim insgittdmakes the
same general allegations that [Great Northern made] in the [Pennsylwvesiié]@omplaint.*

Il. Discloaure of Organizational InterestsCertificate

Local Rule 32.09(A) requires “[e]very nogovernmental organizational partyd file a
Certificate “with the party’'s first pleading or entry of appearance.” In relevant, plaet

Certificate provides specified information about the ownership of a corporate entity and the

membership ba limited liability company or partnership. Local Rul2.B9(B). In the Court’s

° Pls.’ compl. paras. 5, 661, 6472, 7480, and32-95 [ECF No. 1.
10 Great Northern'srossclaim [ECF No. 23 at 143].
1 Cellar Defs.’counterclaim [ECF No. 33 at 199].

12 Cellar Defs.’counterclaimpara. 17 [ECF No. 33 at 15].
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OrderSetting Rule 16 Conference, the Court reminded “[a]ll-governmentatorporate parties
.. . to comply with” the Local Rule requiring the filing of the Certifickte.

An entry of appearance on behalf of each Defendanfivgasiled in November 2017*
Each Defendant filed an answer in November or December 204 review of the record
reveals that, as of this date, none of the four Defendants who “a@n-governmental
organizational” litigants have filed Certificate Theefore, theCourt will seta deadline foeach
of those Defendants fd e the Certificate.

1. Plaintiffs’ motion for continuance of Rule 16 conferencECF No. 44]

The Court scheduled Rule 16 conference for March 15, 208 Plaintiffs ask that the
Court reset the conference “in or after the week of March 19, 2018” because “bothnbiffsla
counsel will be out of the office and have a scheduling conflict that prevents thattaatce at
the conference Defendants hav not responded to the motion or sought more time in which
to do so. Seelocal Rule 74.01(B). The Court will grant Plaintiffs’ unopposed motion to
continuethe Rule 16 Conference.

V. Motion to dismiss Great Northern’s Crossclaim [ECF No. 35]

Great Northern’s crossclaim seeks monetary relief from Cellar Defendants fo

conversion, breach of contract, unjust enrichment, negligent misrepresentatimgnoeg gross

13 SeeOrderSetting Rule 16 Conference atfiled Feb. 6, 2018 [ECF No. 43].

14 see Entries of appearance for Cellar Defs., filed Nov. 8, 2017 [ECF Nos. 16 and 18]; Entry of
appearance for Great Northern, filed Nov. 2817 [ECF No. 20].

15 SeeAnswers, filed Nov. 17, 2017 [ECF No. 23] and Dec. 15, 2017 [ECF No. 33].
16 SeeOrderSetting Rule 16 Conferenciled Feb. 6, 2018 [ECF No. 43].

7 Pls’ mot. continuance Rule 16 conference [ECF No.. 44]



negligence, bailment, and breach of fiduciary duty pertaining to the Baergissing wing*®
claims which Great Northerrallegedly also pursug in the Pennsylvania lawsuit. Cellar
Defendantamoveto dismiss Great Northern’s crossclaim with prejudice under Federal Rule o
Civil Procedure 12(b)(6) for failure to state a claim uponcivhielief can be granted More
specifically, Cellar Defendants argue (&)l of the claims inGreat Northern’s crossclairare
barred bywaivers of subrogation which are valid and enforceable under Missouri law; (2) Great
Northern’s unjust enrichment claim fails to state a claicabee Missouri law does not permait
litigant to pursue ajuasicontractual claim ira matter involvingan express cotract; and (3)
Great Northern’s “gross negligence” claim is not recognized in Missad is merely
duplicative of Great Northern’s negligence cld&itm Great Northern opposes the motion on the
grounds: (1) the Pennsylvania court dismissed similar argusigi2) the written agreements
between Cellar Defendants and the Buergers address only the storage of thedwvioethe rest

of those parties’ relationshipvhich also encompassedellar Defendantadvisingthe Buergers
about wine and selecting, purchasing, and transporting wioethe Buergers(3) the written
agreements were only between the Buergers and Domaine StL (the 2006eatyjeenhe
Buergers anddomaine NY (the 2012 agreement); and (4) the exculpatory provisions in the
written agreementdike the subrogation waiver provisions) are not enforceable wéeihere,

(a) a defendant engages in intentional conduct or gross negligen@® the provisionsare

ambiguousas written or as applietf

18 Great Northern’srossclaim [ECF No. 23 at 143].

19 Cellar Defs.’counterclaimpara. 17 [ECF No. 33 at 15].

2 Cellar Defs.’mot. dismiss [ECF No. 35].

2L Cellar Defs.’mot. dismiss [ECF No. 35].

22 Great Northern’s mem. opp’n Cellar Defs.’ mot. dismiss [ECF No. 42].
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The parties attachdd theirmotion to dismissnaterialsa copyof the 2006 Wine Storage
Agreement and the 2012 Wine Storage Locker Agreemagttuted by the Buergers and one of
the Cellar Defendanfs Additionally, the parties provideas exhibits to their motion to dismiss
materials a copy of Gre&lorthern’s complaint, as well @spies of various court rulings and the
docket sheet, in the Pennsylvania lawstiitin its opposition to the motion to dismis3reat
Northern requests oral argumént The Court will grant Great Northern’s request asdhedule
oral argument on the motion to dismiss. Additionale Court will require Great Northern and
Cellar Defendants to file briefs prior to the argument addresgiighe extent to which, if any,
the Court may consider thgarties’ exhibitan resolving the pending motido dismissseeFed.

R. Civ. P. 12(d)and (2)which state’daw appliesto resolve the substantive issues presented in
themotionand opposition to the motion.

Accordingly, after careful consideration,

IT IS HEREBY ORDERED that each‘non-governmental organizationaDefendant
shall file its Certificateno later than March 5, 2018

IT IS FURTHER ORDERED that Plaintiffs’ unopposed motion to continue the Rule 16
ConferencgdECF No. 44]is GRANTED so that the Rule 16 ConferenceRESCHEDULED

for April 4, 2018 at1:30 p.m. before theundersigned in Courtroom 9N on the ninth floor of

the Thomas F. Eagleton U.S. Courthouse
IT IS FURTHER ORDERED that due to the rescheduling of the Rule 16 Comfege

the parties’ Joint_Proposed Scheduling Planis now dueno later tharMarch 28, 2018 All

% gseeEx. 1 attached t€ellar Defs.’mot. dismiss[ECF No. 351 at 1631] and Exs. F and G attached to
Great Northern’s opgp Cellar Defs.’mot dismiss [ECF Nos. 48 and 427].

24 SeeEx. 1 attached to Cellar Defarot. dismiss [ECF No. 38]; Exs. A through E attached to Great
Northern’s mem. opp’n Cellar Defgniot. dismiss [ECF No. 42 through 425].

% Great Northern’s mem. opp’netar Defs.’ mot. dismiss [ECF No. 42 at]15
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other terms and provisions of the Order Setting Rule 16 Conference [ECF No. 43] irefudi
force and effect.

IT IS FURTHER ORDERED thatGreat Northern’s request for oral argument on Cellar
Defendants’ motion to dismiss Great Northern’s crossclaifeBFRANTED so thatthe oral

argument iISSCHEDULED for May 2, 2018 at 10:00 a.m. before the undersigned in

Courtroom 9N on the ninth floor of the Thomas F. Eagleton U.S. Courthouse

IT IS FINALLY ORDERED that no later tharApril 4, 2018, Cellar Defendants and
Great Northern shall file their briefs addressing: (1) the extent to whighy, the Court may
consider the parties’ exhibits in resolving the pending motion to dismiss, and (2) wdiek s
law applies to resolve the substantive issues presented in the motion to dismiss anidpposit

the motion.

)’rZ;:r»L [ gf’_/,——_,

PATRICIA L. COHEN
UNITED STATES MAGISTRATE JUDGE

Dated this22" day ofFebruary, 2018.



