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UNITED STATESDISTRICT COURT
EASTERN DISTRICT OF MISSOURI
EASTERN DIVISION

DEWEY O. HOPPER, JR.
Petitioner
VS. Case No4:17CV-2601 &:RW

JEFF NORMAN

N N N N N N N N N

Respondent(s).

MEMORANDUM AND ORDER

This matteiis before the Court on the Petition of Dewey O. Hopper, Jr. for a writ of
habeas corpus under 28 U.S§2254.The Statéhas filed a responsad Petitioner replied
Both partieshaveconsentedo the exercise of plenaauthority by a United States Magistrate
Judge under 28 U.S.C. § 636(c). For the reasons set forth below, the petition for a writ
of habeagorpus is denied.

I BACKGROUND

Petitioner is currently incarcerated at South Central Correctional Cemteking,
Missouri. Petitioner was charged witine count oforcible rapein violation of Mo. Rev. Stag
566.030. (ECF No. 13-2 at 17-19). On November 23, 2010, a jury found Petitioner guilty, and
the trial court sentenced hita 50 years’ imprisonment in the Missouri Department of
Corrections. (ECF No. 13-&58). Petitionerfiled a direct appeab the Missouri Court of
Appealsfor the Southern District, Case No. SD310%timing that the trial court erred in
excluding evidence d pria false allegation by theictim and allowing prior testimongf the

victim’s sister who was unavailable for tii@ECF No. 133 at 233). The state appellate court
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affirmed Petitioner’s convictioand €ntenceand issued its mandate on December 7, 2EQF
No. 135 at 16).

On March 1, 2012, Petitioner filedsalfrepresenteiotion to Vacate, Set Aside, or
Correct the Judgment and Sentence pursuant to Rule 29.15. (ECF &lat &23). On June 12,
2012, after the appointment of post-conviction coah$etitioner filed an Amended Motion
under 29.15 and a Request for Evidentiary Hearing. (ECF No. 13-62at) l-the Amended
Motion, Petitioner asserted three grounds for relief: (1) higezd-sentence was outside the
maximum sentence authorized by Mo. Rev. $i&i66.030 (2) trial counsel was ineffective for
failing to object to the 50-year sentence; and (3) trial counsel was ineffective iitgupom
“InstructionNo. 9” to the jury.After an evidentiary hearing was granted and evidence was
submitted through depositions, including the deposition of trial counsel (ECF No. 13-6 gt 50-75
Petitioner’s claims for postonviction relief veredenied by the Circuit Court for Dunklin
County, Missouri on January 4, 2016. (ECF No. 18-8683).

On February 11, 201@etitionerfiled a notice of appeal with the Missouri Court of
Appealsfor the Southern District(ECF No. 13-6 at 86Petitionerraised a single issue on
appeal from the iCcuit Court’s denial of postonviction relief(ECF No. 137 at £30).
Specifically, Petitionearguedhattrial counsel was ineffectivier proffering Instruction No. 9
to the jury. (ECF No. 13-7 at 18). On November 29, 2016, the Missouri Court of Appeals for the
Southern Districaffirmedthe Circuit Court’s denial of post-conviction relief on the sole point
brought on appeal. (ECF No. $3at 110).

On October 2, 2017, the instén2254 was filedIn the section of the Petition form
designated to state his grounds for relief, Petitiomete“See AttachmenA.” (ECF No. 1 at 5-

6). Attachment A isa copy of his June 12, 2012 Amended Motion to Vacate. (ECF No.Thd).



Court reasonably assumes that by referencinéimsndedMotion to Vacate in the instant
Petition, his intent is to alleghe same three grounds brought forth in his Amended Motion for
post-conviction relief.

On December 7, 2017, Respondent filed a Response to Order to Show Cause. (ECF No.
10). As to Grounds One and Two, in which Petitioner alleges that his&sGsentence exceeds
the maximum sentence authorized by state statudenis trial counsel was ineffective for failing
to object to the sentence, Respondent argues that “Congress does not authorize this Court to
review a substantive claim of Missouri state laiECF No. 10 at 3). As to Ground Three, in
which Petitioner alleges that he received ineffective assistance afetdanproffering
Instruction No. 9, Respondent argues that the “state court’s resolution of [th§f]wessie
reasonable, and the Court should give that determination deferddcat’4).Respondent
specifically assertthat “[g]iven the age differemcbetween [Petitioner] and his victim, counsel
was concerned that the jury would convict [Petitioner] of forcible rape, based only on a
perception that a statutory rape occurred” and “Instruction No. 9 attempted to cghiy’the
consideration of such informationft( at 3). In reply, Petitionegenerallyrefersto the postrial
deposition of his trial counsel. (ECF No. 18). Petitioner argues that the deposiiioongst
shows that his trial counsel was “ineffective because he did not read nor carydasfruction
No. 9 before giving it to the Judge . . . and it did not do what it was supposed to do instead it
prejudice[d] Petitioner to the jury.1d. at 1).
. STANDARD OF REVIEW

Pursuant to 28 U.S.C. § 2254, a district court “shall &itean application for a writ
of habeagorpus on behalf of a person in custody pursuant to the judgment of a State court only

on the ground that he is in custody in violation of the Constitution or laws or treaties of the



United States.28 U.S.C. § 2254§a"[l]n a § 2254habeasorpus proceeding, a federal court’s
review of alleged due process violations stemming from a state court conwctiarrow.”
Andersorv. Goeke 44 F.3d 675, 679 (8th Cir. 1995).

Federal courts may not grambeaselief on aclaim that has been decided on the merits
in State court unless that adjudication:

(1) resulted in a decision that was contrary to, or involved an unreasonable

application of, clearly established Federal law, as determined by the Supreme

Court of the Uniéd States; or

(2) resulted in a decision that was based on an unreasonable determination of the

facts in light of the evidence presented in the State court proceeding.
28 U.S.C. 8§ 2254(d)(1(R). “A state court’s decision is contrary to .clearly established law if
it applies a rule that contradicts the governing law set forth in [Supreme Casef or if it
confronts a set of facts that are materially indistinguishable from a [Su@eurg decision . . .
and nevertheless arrives at a [different] res@aglev. Norris, 474 F.3d 1090, 1095 (8th Cir.
2007) (quotingMitchell v. Esparza 540 U.S. 12, 15-16 (2003)). A state court “unreasonably
applies” federal law when it “identifies the cartgoverning legal rule from [the Supreme]
Court’s cases but unreasonably applies it to the facts of the particular stateps case,” or
“unreasonably extends a legal principle from [the Supreme Court’s] precedenetv context
where it should not apply or unreasonably refuses to extend that principle to a new context wher
it should apply."Williamsv. Taylor, 529 U.S. 362, 407 (2000). state court decision may be
considered an unreasonable determination “only if it is shown that the stats court’
presumptively correct factual findings do not enjoy support in the redeyaviv. Clarke, 387
F.3d 785, 790-791 (8th Cir. 2004) (citing 28 U.S.C. § 2254(e)(1)).

A state court’s factual findings are presumed to be correct. 28 U.S.C. § 22544&)¢D);

v. Allen, 558 U.S. 290, 293 (2010). Review under § 2254(d)(1) is limited to the record before the



state court that adjudicated the claim on the meZitienv. Pinholster 563 U.S. 170, 180-81
(2011). Clear and convincing evidence thatescourt factudindings lack evidentiary support is
required to grantabeaselief. 28 U.S.C. § 2254(e)(1yVood 558 U.S. at 293.

1. DISCUSSION

A. Grounds One and Two: Excessive Sentence and I neffective Assistance of Trial
Counsel for Failureto Object to Sentence

In Grounds One and Twegetitioner alleges that his B@ar sentence for forcible rape
was in excess of the maximum sentence authorized by Mo. Re\8 S&.030and his trial
counsel, Mr. Brandon Sanchevas ineffective for failing tebject to the sentenc8pecifically,
Petitioner asserts that the state statute authorizes a maximum sentence of lifemgoiso a
term of years not less than fiyears. Petitioner argues that becadee Rev. Stat§
558.019.4(1) provides that a sentence of life imprisonment is considered, for purposes of parole
as a sentence of 30 years imprisonment, higesld-sentence was excessaral violative oMo.
Rev. Stat§ 566.030. (ECF No. 1-1 at 4).

Petitioner unsuccessfully raised his claims of an excessive sentence ardiiveeffe
assistance of counsel for failing to object to the sentence in his state posticomeicef
proceedings. The motion court denied the claim on the merits. In its detmg@ircuit Court
for Dunklin County, Missouri held:

[T]he Missouri Supreme Court discussed this exact issue and held thanSecti

566.030.2 RSMo authorizes two sentencing options, life imprisonment or an

unlimited term of years not less than five ye&tate of Missouri v. Hardim29

S.W.3d 417 (Mo. banc 2014). Movant’s sentence of 50 years was not in excess of

the maximum authorized by law and trial counsel was not ineffective for fadling t

object to the sentence. Movant’s claims are without merit.

(ECF No. 13-6 at 79).



In the instant actigrRespondent argues the state court’s determination that Petitioner’s
sentence was correct undevissouristatutels an issue of state law, not federal constitutional
law, and therefore not cognizable un8et254(a). The Court agre@he state court’s decision
did not involve an unreasonable application of clearly established federal law and isedatbribas
an unreasonable determination of the facts in light of the evidence presented inetlceBtat
proceeding. To the contrary, the state court reliedranalysis of state law to determine that
Petitioner’'s 58year sentence was not excessive and trial counsehetaneffectivdor not
objecting to tlat sentenceThis Court will defer to the state court’s decisias federal habeas
corpus relief does not lie for alleged errors of state &eeEstelle v. McGuire502 U.S. 62, 67-

68 (1991)"“it is not theprovince of a federal habeas court to reexamine-staet

determinations on stataw questions. In conducting habeas review, a federal court is limited to
deciding whether a conviction violated the Constitution, laws, or treaties of thel Gt#HEes) .
Moreover, becausPBetitioner'ss0-year sentence was determineddoonply withstate law,
Petitioner’s claim that counsel was ineffective for not objecting to the serdkuacilsbecause

he is unable to prove prejudicgeeStrickland v. Washingtod66 U.S. 668, 687 (1984 order

to prevail on an ineffective assistance of counsel claim, a petitioner musttsitdve was
prejudiced).

Petitioner’s first and second clasmwill be denied.

B. Ground Three: Ineffective Assistance of Trial Counsel for Proffering Jury
Instruction 9

In GroundThree, Petitioner argues thas trial counselvas constitutionally ineffective
for submittinglnstruction No. 9 to theuyy, which read:
If you find and believe from the evidence that the defendant was involved in the

offense of Statutory Rape in th& Degree by engaging in sexual intercourse with
[Victim], which defendant was over 21 years of age and [Victim] was under 17



years of age, you may consider that evidence on the issue of identificatian of th

defendant and whether defendant and [Victim] engaged in sexual intercourse on

July 5, 2004. You may not consider such evidence for any other purpose.

(ECF No. 13-9 at 6).

To prevail on a claim aheffectiveassistancef counsel, a petitioner mustérhonstrate
thathis attorney failed to exercise the degree of skill and diligence a reasonably competent
attorney would exercise under similar circumstances, and additionally, thengetihust show
thatshe was prejudiced bherattorneys action or inactionSeeStrickland 466 U.Sat687. A
petitioner must show that “counsel made errors so serious that counsel was tmmtifghas the
“counsel” guaranteed by the Sixth Amendmeid.™Prejudice” is shown by a petitioner when it
is demonstrated #t there is a reasonable probability that but for counsetors, the result of
the proceeding would have been differédtat 694. A “reasonable probability” is defined as a
probability sufficient to undermine confidence in the outcoichelThe petitoner must not only
assert prejudicbutmust affirmatively prove that prejudice was pres8ee idat 693.

On appeal from the denial of his post-conviction reladtitioner argued that trial
counsel was ineffective for proffering Instruction Ndexaise it “highlighted the uncharged
crime of Statutory Rape in thé%Degree, thereby allowing the jury to find [him] guilty[tie]
uncharged crime rather than the charged crime of forcible rape” and “informjeiytiitecould
use the evidence of statutory rape on the issue of identification, which was ‘confusaugsde
identification was not an issue in the casgHCF No. 13-%t 67). The Missouri Court of
Appeals for the Southern District affirmed @iecuit Court’s denial of post-conviction reh
holding that “assuming without deciding there was an error in submitting Jury Instruction 9,”

Petitioner failed to establighat it“confused or misled the jury such that [he] was substantially



deprived the right to a fair trial” and thus “failed to establish the prejudice prong of his
ineffective assistance of counsel claimd. @t 9-10).

In general, “federal habeas relief is neadable in cases of faulty jury instructions.”
Aldridge v.Dormire, No. 4:06€V-1641 (CEJ), 2010 WL 883656, at *12 (E.D. Mo. Mar. 5,
2010) (citingEstelle 502 U.Sat 71-72). “State prisoners are rarely granted fedeableas
corpus relief based on instructional errors, because ‘[the] formulation of junydiisihs
primarily concerns the application and interpretation of state lavit#iples v. KingNo. 09-987
(DSD/JSM),2010 WL 3893614, at *8 (D. Minn. Sept. 14, 2010) (quotiogisell v. Dir. of
lowa Dep't of Corrs.178 F.3d 1019, 1022 (8th Cir. 1999)). “For a petitioner to obtain relief
based on a faultry instruction, the instruction must ‘so infect[ ] the entire trial that the
resulting conviction violates due proces€tfemmons v. Deldl77 F.3d 680, 685 (8th Cir. 1999)
(quotingCupp v. Naughtert14 U.S. 141, 147 (1973)).

Here, Petitioner has not demonstrated that Instruction No. 9 was faulty or that its
submission violated his due process. To the contrarggpellate coumoted thatnstruction
No. 9 wasappropriatelypatternedafterthe Missouri Approved InstructioMAl -CR3d 310.12
(1999) which is a state model jury instructiaand did not misapply state lavdditionally, the
appellate ourt interpreted state law to hold thia¢ instruction at issue was noejudicial to
Petitioner:

At the outset, we note that instructional errors are generally not cognizable in a

proceeding for postonviction relief “unless such errors are rise to the level of a

constitutional error substantially depriving a defendant of the right to a fair trial.”

Manwarren v. State223 S.W.3d 899, 903 (Mo.App. 200Thstructional error

constitutes reversible error only when there was error in submitting the instruction

and prejudice resulted therefronfilley v. State202 S.W.3d 726, 733 (Mo.App.

2006). “Any deviation from the approved instructions shall constitute error and its

prejudicial effect must be ‘judicially determined by considering the facts and

instructions together.”State v. Dismangl51 S.W.3d 155, 164 (Mo.App. 2004)
(quoting State v. Thoma¥5 S.W.3d 155, 164 (Mo.App. 2004) (quotiBtate v.



Thomas 75 S.W.3d 788, 791 (Mo.App. 2002pee alsoRule 28.02(f). “In the
context of an ineffective assistance of counsel claim based on instructianal err
‘prejudice is the potential for confusing or misleading the jurdlden v. State
423 S.W.3d 803, 811 (Mo.App. 2013) (quotidgnwarren 223 S.W.3d at 903).

Assuming without deciding that there was error in submitting Jury Instruction 9,
Movant has failed to demonstrate that this deprived himsofight to a fair trial.

“An instruction which is an ‘accurate statement of law and supported by the
evidence does not prejudice the defendaBtate v. Doubenmigd44 S.W.3d 921,

930 (Mo.App.2014) (quotingstate v. Avery275 S.W.3d 231, 233 (Mo. banc
2009)). Here, Jury Instruction 9 informed the jury it could use evidence of an
uncharged allegation Statutory Rape in the"2Degree— on the issues of: (1)
Movant’s identification, and (2) whether Movant and Victim engaged in sexual
intercourse on July 5, 2004. Evidence of an uncharged crime

may be admissible if it tends to establish (1) motive; (2) intent; (3)
the absence of mistake or accident; (4) a common scheme or plan
embracing the commission of two or more crimes so related to each
other that proof of one tends to establish the other; or (5) the identity
of the person charged with the commission of the crime on trial.

State v. Primm347 S.W.3d 66, 70 (Mo. banc 2011). In the context of sexual crimes
against a child, “additional sexual misconduath the victim is probative of [a
defendant’s] sexual desire for that individual and, thus, tends to establish a motive
for the sexual offenses chargedd. at 71. Jury Instruction 9 therefore did not
misstate the law.

We also find no merit in Movant'suggestions that Jury Instruction 9 either misled
or confused the jury.

(ECF No. 139 at 78).

Jury instructions are a matter of state law, and this Court may eganene the state

court’s interpretation and application of the MAI instructions ansksburi case law regarding

those instruction§Nunley v. Bowersox'84 F.3d 468, 471 (8th Cir. 201Sge alsdViessier v.

SteeleNo. 14-3164€V-S-GAF-P, 2014 WL 4930653, at *6 (W.D. Mo. Oct. 1, 2014) (“Jury

instructions involve questions of state law,” and federal courts may eaareine

determinations by a state court on matters of state Tdwis, this Court cannot find that

Instruction No. 9 was faulty or thBetitioner’s trialattorney failed to exercise the deg& skill



and diligence a reasonably competent attorney would exercise under similarstineccesn the
submission of the instructidmecause it wadetermined by atatecourt toaccuratelyconform to
state law SeeEstelle 502at67-68 (t is not within the province of a federal court toeealuate
a state court’s interpretation of state law).

Additionally, Retitioner has failed taffirmatively prove prejudice. In his Reply to
Respondent’s Response to the Show Cause Order, Petdiiatess thathte posttrial deposition
of his counsel shows he “was ineffective because he did not read nor correct Jucyiomstr
Number 9 before giving it to the Judge . . . and it did not do what it was supposed to do instead it
prejudice[d] Petitioner.” (ECF No. 18). First, the Court fifdgitioner’s assertion that his trial
counsel did not read the jury instruction prior to its submissi@nmischaracterization of the
deposition testimony.rial counsel testifiethis cacounseldraftedinstruction No. 9, buturther
testified that hgpersonally reviewed and submittiédo thetrial court. (ECF No. 1& a 57-58).
Second, although trial counsel had difficulty remembering by acounselincluded a
reference tatatutory rape in the jury instruction aadmitted itmight nothave achieved the
intended goalhe testifiednstruction No. 9vasprofferedto “fix” the potential prejudicial effect
of thetrial court’s allowance of testimony regarding the victim’s age and subsequent consensual
sexual encountetsetween the victim and Petition€id. at 59-62, 65-6%. In reviewing trial
counsel’s deposition to deny Petitioner’s post-conviction motion, ifteeiCCourt held:

Movant’'s attorney knew that the jury was fully aware that [victim] was only 16

years oll on [the date of the alleged forcible rape]. Betty Twitty, the mother of the

victim, testified that she went to the police and told them that she wanted the movant
charged withstatutory rapebecause [victim] was only 16 years old when the act
took place Betty Twitty further testified that she told the police that she wanted
movant prosecuted to the full extent of the law gtatutory rapeand that she

believed that the first time he raped her it wtdutory

Given the above testimony, the crime of statutory rape would have definitely been
on the minds of the jurors. It was not unreasonable for movant’s attorney to decide

10



in his professional judgment that statutory rape was a matter that had to be
addressed with the jury. From the following it is clear that the strategy of movant’s
attorney was to lessen its impact on and limit its use by the jury during its
deliberations.

Under this instruction, even if the jury found and believed that movant was involved
in the offense of statutory rape, they could only use that finding for two limited
purposes. The trial court instructed the jury and ordered that they could only
consider that evidence on the issue of identification of the perpetrator and whether
movant and [victim] engaged in sexn[the date of the allegddrcible rape]. In

that instruction, the court also told the jury thatoli may not consider such
evidencefor any other purpose.”

By submittng Instruction No. 9, movant’s attorney, in effect, had the court direct
the jury that even if they believed and found that movant was involved in the crime
of statutory rape, then they could not consider or use that determination to find him
guilty of the eime of forcible rape.
(Tr. 136 at 81) (emphasis in original).
The opinion of the @cuit Court is directly supported by trial counsel’s deposition
testimony:
Q [Attorney]: Assuming that there was testimony regarding [victim’s] age, at the
time of rial and the fact that the allegations were raised on [the date of the alleged
forcible rape], there would have been testimony, before the jury, that she was under

the age of 17, at that time. Is that a fair statement?

A [Petitioner’s Trial Attorney]: Yeh. They would have - they would have been
able to do the mathematics on that. Right. | agree.

Q: So could that have also been in conjunction with the previous ruling of the Court
of a continuing sexual relationship, further evidence of the commissidneof
offense of statutory rape in the second degree?

A: It could have. Yeah.

Q: And again, that testimony, to be clear, was brought in, over your objection at a
fairly lengthy pretrial hearing on that matter, wasn't it?

A: It was.

11



Q: And | don’t wantto put words in your mouth, but based on your direct

examination, is it fair to say that you and [youraounsel] felt boxed in by the

court’s ruling and needed some way to blunt the impact of that evidence?

A: 1 would say that’s fair.

(Tr. 13-6 at 65-66).

Based on trial counsel’s deposition testimony and the record as a whole, theaDuirt
find Instruction No. 9 tdhave beeprejudicial to Petitioner. To the contratkie record indicates
use of thanstructionwasalegitimatetrial strategyby Petitioner’s counsel to prevent the jury
from improperly convicting him of forcible rape basedemidencethat hecommitted the
uncharged offense of statutory rape. In other words, Instruction No. 9 was to prevent the |
from considering evidence of the statutory rape for an improper puioseover, counsellso
testified at deposition that he introduced five or six alibi witnesses at trial to &aéooun
Petitioner’'s whereabouts on the day of the forcible rape. (ECF N® at3556). Thus,
counsel’'sestimonyfurthersupportghat the identification limitation withiinstruction No. 9
was a relevannot prejudicial or confusing, consideration. Petitioner has failed to prove
otherwise.

Other than genatly directing this Court to the deposition testimony of his trial counsel,
Petitionerhas not shown a reasonable probability of a different result had counsel not proffered
the jury instruction at issue hefgee Strickland466 U.S. at 694 (to establiskejudice, the
movant must show a reasonable probability that, but for counsel’s errors, the resuttiaf the
would have been different). The record reflects that counsel pursued a legitnaigigysn
attempting to mitigate the statutory rape evidgmemnittedat trial. Whether or not Instruction
No. 9 ultimately accomplished its intended purpose, counsel is not incompetent merely because

the strategy did not succedd. at 89. Additionally, even though trial counsel’s reasoning

12



might have been, in hindsight, unsuccesshdt isnota basis taleemhim ineffective.See
Johnson v. Steel®&lo. 4:11€V-01022-SNLJ, 2014 WL 4627174, at *12 (E.D. Mo. Sept. 12,
2014)(citing Clayton v. State63 S.W.3d 201, 206 (Mo. banc 2001) (“[rleasonable choices
of trial strategy, no matter how ill fated they appear in hindsight, cannot serve as a basis for a
claim of ineffective assistance)”)

Thus, Ground hreeregarding Instruction Number 9 is denied.

Accordingly,

IT ISHEREBY ORDERED that the Petition oDewey O. Hopper, Jfor a Writ
of HabeasCorpus pursuant to 28 U.S.C. § 225DENIED.

IT ISFURTHER ORDERED that the Petitioner has not made a substantial showing of
a denial of a constitutional right and this Court will not issue a Certificate ofafqipkty. 28 §
U.S.C. 2253(c)(2)A separate judgment in accord with this Order is entered on this same date.

So Ordered this 21st day 8eptember2020.

S0 W

STEPHEN R. WELBY
UNITED STATESMAGISTRATE JUDGE
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