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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF MISSOURI
EASTERNDIVISION

JULIANNE M. MARTINY,, )

)
Plaintiff, )

)
v. )

) Case No4:17CV-2625SPM

)

)

)
NANCY A. BERRYHILL, )
Deputy Commissioner of Operations, )
Social Security Administratign )

)
Defendant. )

MEMORANDUM OPINION

This is an action under 42 U.S.C. 88 405(g) and 1383(fm(3ydicial review of the final
decision ofDefendaniNancy A. Berryhill, Deputy Commissioner for Operations, Social Security
Administration (the “Commissionerdenying the application of Plaintiffulianne M. Maiiny
(“Plaintiff”) for Supplemental Security Income (“SSI”) under Title XVI of the Social 8gcAct,

42 U.S.C. 88 138%t seq(the “Act”). The parties consented to the jurisdiction of the undersigned
magistrate judge pursuant to 28 U.S.@3%(c) (Doc. 8). Because | find the decision denying
benefits wassupported by substantial evidencewill affirm the Commissioner’s denial of
Plaintiff's application

l. PROCEDURAL BACKGROUND

OnDecember 18, 201 ®laintiff applied fo SS| alleging thashehad been unable to work
sinceSeptember 1, 2008lue toa herniated disc, chronic lower back pain, chronic headaches,

inability to concentrate, blurred vision, intermittent vertigo, nausea, immunendysin, failure
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to recover after a hysterectomy amous surgeries in 2012, chronic fatigue and infections, chest
pain, chronic sinusitis, chemical sensitivities and allergies, left hand #stgpvablems, weakness
and pain in her right elbow, and adrenal dysfunct{dn 172, 200). Her application wastially
denied. (Tr.117-2]). OnApril 28, 2014, Plaintiffiled a Request for Hearing by Administrative
Law Judge (ALJ) (Tr124). Plaintiff subsequentlpmended her alleged onset date to December 1,
2013 (Tr.195. On November 19, 2015, the ALJ held a hearing on Plaintiff's claim. (F8.73.7
On September 8, 2016, the ALJ issued an unfavorable dedi§roB8-46).0On August 23, 2017,
the Social Security Administration’s Appeals Coundénied her request for revieWrr. 1-7).
Plaintiff has exhausted all administrative remedies, and the decision of h&takids as the final
decision of the Commissioner of the Social Security Administration

Il FACTUAL BACKGROUND

At the hearing before the ALJ, Plaintiff testified falows. Plaintiff has worked for a
number of years as a chiropractor and still has a valid license. (Tr. 52)redke dlients
sporadically, but when she does so it wipes her out for two or three days. (Tr. 53). She last had an
active office in about 2009 or 2010. (Tr. 53). She shut down her practice because of a combination
of physical problers: herniated discs in 2008 that reduced her strength and stamina, heavy periods
“to the point of hemorrhaging,” and anemia that caused her to have to stay haeneefoto ten
days out of the month. (Tr. 57). In 2012, she had a hysterectomy. (Tr. 57). When her back pain
first started, she went to her primary care physician and was prescribecealedi-lexeril. (Tr.
58). She has not seen an orthopedic surgeoeumosurgeon for her back. (Tr. 58he has seen
several different chiropractors for her back pain, and it has helped her get out of asndepi
(Tr. 59). She also sometimes takes pain medications, such-a¥flantimatories. (Tr. 59). If it is

a really bad dayshe may take hydrocodone or oxycodone. (Tr. 60). Plaintiff testified that “it i



hard to focus on anything when you’re constantly spending energy to tune out paif9)(Bhe
testified that she used to walk around the neighborhood, but can no longer walk long distances
without back or leg pain. (Tr. 580). She can walk about 30 feet before needing to rest. (Tr. 60).
She has a chair in front of the stove that she kneels on or sits on when she is cooking.Sfie. 60).
also has to stretchiten. (Tr. 61). She testified that the pain “becomes the whole focus of [her]
attention unfortunately.” (Tr. 61).

Plaintiff has tension headaches, migraine headaches, and sinus headaches. (Tr. 81). She
has migraines about once a month, and they last all day. (Tr. 82). She becomes sick,azahnot st
light and sound, takes strong pain pills, and sleeps. (Tr. 82). She gets tension or sinus headaches
several times a month. (Tr. 84). Plaintiff had sinus surgery, and after tipatithie her head went
away fora while. (Tr. 69). However, she still gets sinus infections every month or two. (Tr. 69).

Plaintiff has dizziness or vertigo a couple of times a week 600). It lasts minutes to
hours. (Tr. 70). When it happens, she has to touch the walls to help her navigate. (Tr. 70). On days
when it happens, she does not drive, and just stays at home. (Tr. 71). She had a tendon rupture in
her left thumb and still has problems with it being weak. (T+73R This causes her to lose the
ability to pick up anything heavy or to grasp things. (Tr. 73). She ishaded. (Tr. 74). Plaintiff
also has numbness in her hands. (Tr. 75).

Plantiff was diagnosed by a chiropractor with fibromyalgia. (Tr. 64). Shdiéesthat
about a month after her sinus surgery in 2@k started having burning and spasming in her
elbows and other parts of her body. (Tr. 65-66). She has had a burning in her left ankle and hands
as well. (Tr. 66). The fibromyalgia is “just yet one more thing that contshot@ain that [she]

ha[s] toeither tune out or try to tone down with painkillers.” (Tr. @laintiff also testified that



she has Hashimoto’s thyroiditis. (Tr. 67). She testified that she is not takimgdtihyedication
but is doing supplementation. (Tr. 68).

Plaintiff is being trated for sleep apnea. (Tr. 77). She uses a CPAP machine at night. (Tr.
78). It helps “to some degree” with her daytime fatigue. (Tr. 78). She ratedigeefat a five to
eight on a scale of one to ten. (Tr. 78).

Plaintiff also testified that she is Ipgi treated for depression. (Tr. 68). She takes Celexa
and occasionally sees a counselor. (Tr. 68). Plaintiff’s medications help hesdepteshe extent
that she no longer wants to stay in bed all dag.{9). She has crying spells less frequentigai
she started Celexa. (Tr. 79). Plaintiff testiftadt she is forgetful. (Tr. 79).

Plaintiff is alsobeing treated for anxiety. (Tr. 80). She takes Buspar as needed. (Tr. 80).
She usually takes it whenever she has to leave the house. (Tr. 80). Libavitogise causes her
anxiety because she has to fit into a schedule, meet other people’s expectatiams:splil
together, or be in a crowd. (Tr. 81).

In Plaintiff's function report, completeon January 27, 2014, she stated that she can no
longer do many things that she used to be able to do, such as lifting things, gardewiimg, ime
lawn, shoveling snow, cleaning house, reading or working on the computer for hours, cooking
elaborate meals, and seeing patients for physicaipmiation and analysis. (Tr. 213he stated
that she had done no gardening at all in the past year. (Tr. 216). She reported thatsheads oft
weak that she has to sit on the toilet to dry and fix her@maithas to sit down to shower. (Tr. 213).
It takes her two hours teacuum due to the rest periods she needs2(®). She does drive, but
her headaches and vertigo make her feel unsure of herself. (Tr. 215). She is ablbilis, pay
handle a savings account, count change, and use a checkbook. (Tr. 215). Shehiag Idiffig

even less than twenty pounds; she can no longer walk more than 500 feet withagitbestiling



over makes her dizzy or start coughing; standing makes her baclatsitting for more than

20 minutes makes her back hurt. (Tr. R18he @nnot pay attention for more than ten minutes.

(Tr. 217). She does not handle stress well and does not handle changes in routine well. (Tr. 218).
She sometimes uses a back brace when her back hurts severely, when she is goingdindpe sta

for a prolongegeriod, orwhen she has to lift something. (Tr. 218). She did not indicate that she
uses a cane. (Tr. 218).

With respect to the medical and vocational records, the Courts accepts thasfacts
presented in the parties’ statements of fact. The Court iglispecific records as needed in the
discussion below.

[ll.  STANDARD FOR DETERMINING DISABILITY UNDER THE ACT

To be eligible for benefits under the Social Security Act, a claimant pnogé he or she
is disabledPearsall v. MassanarR74 F.3d 1211, 1217 (8th Cir. 200Bgker v. Sec’y of Health
& Human Servs.955 F.2d 552, 555 (8th Cir. 1992). The Social Security Act defines as disabled
a person who is unable “to engage in any substantial gainful activity by reasonroédicgally
determinable physical or mental impairment which can be expected to result in dediiclohas
lasted or can be expected to last for a continuous period of not less than 12 months.” 42 U.S.C.
§ 1382c(a)(3)(A)see also Hurd v. Astrué21 F.3d 734, 738 (8th Cir. 2010). The impairment
must be “of such severity that he [or she] is not only unable to do his [or her] presadubut
cannot, considering his [or her] age, education, and work experience, engage meakindtof
substantial gaiful work which exists in the national economy, regardless of whether such work
exists in the immediate area in which he [or she] lives, or whether a spdeiiagancy exists for
him [or her], or whether he [or she] would be hired if he [or she] apfilediork.” 42 U.S.C.

§ 1382¢(a)(3)(B).



To determine whether a claimant is disabled, the Commissioner engages irsi@fdive
evaluation process. 20 C.F.R486.920(a)see also McCoy v. Astru@48 F.3d 605, 611 (8th Cir.
2011) (discussing the fivstep process). At Step One, the Commissioner determines whether the
claimant is currently engaging in “substantial gainful activity”; if so, thendlaimant is not
disabled. 20 C.F.R. £16.920(a)(4)(i)McCoy, 648 F.3d at 611. At Step Two, the Commissioner
determines whether the claimant has a severe impairment, which is “any impairment or
combination of impairments which significantly limits [the claimant’s] physical or rhabibty
to do basic work activiés”; if the claimant does not have a severe impairment, the claimant is not
disabled. 20 C.F.R. §816.920(a)(4)(ii), 416.920(cNlcCoy, 648 F.3d at 611. At Step Three, the
Commissioner evaluates whether the claimant's impnt meets or equals one of the
impairments listed in 20 C.F.R. Part 404, Subpart P, Appendix 1 (the “listings”). 20 C.F.R.
§ 416.920(a)(4)(iii);McCoy, 648 F.3d at 611. If the claimant has such an impairment, the
Commissioner will find the claimant disabled; if not, the Commissioner proceeds witsthed
the five-step process. 20 C.F.R. § 416.92(5Coy, 648 F.3d at 611.

Prior to Step Four, the Commissioner must assess the claimant’s “residuanfainc
capaciy” (“RFC”), which is “the most a claimant can do despite [his or her] limitatiddedre
v. Astrue 572 F.3d 520, 523 (8th Cir. 2009) (citing 20 C.F.R. § 404.1545(a368als@0 C.F.R.
88416.920(e), 416.945(a)(1). At Step Four, the Cassianer determines whether the claimant
can return to his or her past relevant work, by comparing the claimant’s RF@evithytsical and
mental demands of the claimant’s past relevant work. 20 C.F.R. 88 416.920(a)(4)(iv), 416.920(f);
McCoy, 648 F.3d at 611. If the claimant can perform his or her past relevant work,ithant|es
not disabled; if the claimant cannot, the analysis proceeds to the nextst&pStep Five, the

Commissioner considers the claimant's RBEGe, education, and work experience to determine



whether the claimant can make an adjustment to other work in the national econohney; if
claimant cannot make an adjustment to other work, the claimant will be found disabled. 20 C.F.R
88 416.920(a)(4)(v), 416.920(g), 416.960(c){@Coy, 648 F.3d at 611.

Through Step Four, the burden remains with the claimant to prove that he is disabled.
Moore 572 F.3d at 523. At Step Five, the burden shifts to the Commissioner to establish that,
given the claimant’'s RFC, age, education, and work experience, there ardieasignumber of
other jobs in the national economy that the claimant can perfdmBrock v. Astrug674 F.3d
1062, 1064 (8th Cir. 2012); 20 C.F.R. § 416.960(c)(2).

IV.  THE ALJ sDECISION

Applying the foregoing fivestep analysis, thé&\LJ here found thatPaintiff has not
engaged in substantial gainful activijnceDecember 1, 2013, the amended alleged onset date;
that Plaintiffhadthe severe impairments of degenerative disc disease and facet osteoatthritis o
the lumbar spine, mild degenerative changes of the thoracic spine, chronic sinussiity, obe
depressive disorder, peasaumatic stress disorder, and somatoform disoeshdithat Plaintiffdid
not have an impairment or combination of impairments that meets or medically eqsaigdhity
of one of the listed impairments in 20FCR. § 404, Subpart P, Appendix 1 (T/3-25. The ALJ
found that Plaintiff had the following RFC:

[Plaintiff] has the residual functional capacity to perform light work asdefin

20 C.F.R. 416.967(b), with the following additional limitations: she can frequently

lift, carry, push and pull 10 pounds, and can occasionally lift, carry, push and pull

20 pounds; can stand and/or walk for six hours total in an eight-hour workday; can

sit for six hours total in an eigiour workday; can frequently climb ropes and

stairs; can occasionally stoop, kneel, crouch, crawl, balance, and climb ladders,

ropes, orscaffolds; must avoid concentrated exposure to extreme cold and heat;

must avoid even moderate exposure to hazards such as unprotected heights and
moving machinery; and is limited to performing simple, routine, repetitive tasks.



(Tr. 25). At Step Four, the ALJ found that Plaintiff could not perform her pastarglevork as a
chiropractor. (Tr. 38). At Step Five, relying on evidence from a vocational expertlthisénd
that considering Platiff’s age, education, work experience, and RFC, there lasdhat exist in
significant numbers in the national economy that Plaintiff can perform, ingludpresentative
occupations such as office helper, photocopy machine operator, and semiautomatir sewi
machine operator(Tr. 38-39). The ALJ therefore founthat Plaintiff had not been under a
disability, as defined in the Act, since, December 1, 2013. (Tr. 39).

V. DISCUSSION

Plaintiff challenges the ALJ’s decision dour grounds: (1) the ALJ failed to properly
consider Plaintiff’'s somatoform disorder in maithe RFC finding; (2) the ALJ erred at Step
Two by finding Plaintiff's headaches were not a severe impairmenth&Bjemand is required
because ttre was new evidence submitted to the Appeals Council that is not included in the
administrative transcript, drtherefore Defendant has deprived the Court of the ability to review
the case properly; and (#atthe ALJ failed to fully and fairly develop the record with regard to
Plaintiff's sleep apnea, because the record contained reference to a sleep study and the ALJ failed
to obtain the results of the study.

A. Standard for Judicial Review

The decision of the Commissioner must be affirmed if it complies with the relevaht lega
requirements and is supported by substantial evidenteeirecord as a whol8ee42 U.S.C
88 405(g); 1383(c)(3Richardson v. Peraled02 U.S. 389, 401 (1971HateFires v. Astruge564
F.3d 935, 942 (8th Cir. 20p%Estes v. Barnhay275 F.3d 722, 724 (8th Cir. 2002%ubstantial
evidence ‘is less than a preponderance, but enoughrée@nable mind might accept as adequate

to support a conclusion.’Renstrom v. Astrye680 F.3d 1057, 1063 (8th Cir. 2012) (quoting



Moore 572 F.3d at 522). In determining whether substantial evidence supports the

Commissioner’s decision, the court considers both evidence that supports that deaision

evidence that detracts from that decisidnHowever, the court “do[es] not reweighet evidence

presented to the ALJ, and [it] defer[s] to the ALJ’'s determinations regatuengrédibility of
testimony, as long as those determinations are supported by good reasons andasubstanti
evidence.”Id. at 1064 (quotingsonzales v. Barnhard65F.3d 890, 894 (8th Cir. 2006))If;

after reviewing the record, the court finds it is possible to draw two incongisteitibns from the
evidence and one of those positions represents the ALJ’s findings, the cawatfrmaghe ALJ’s
decision.”Partee v. Astrue638 F.3d 860, 863 (8th Cir. 2011) (quotiagff v. Barnhart421 F.3d

785, 789 (8th Cir. 2005)).

B. The ALJ's Consideration of the Effects of Somatoform Disorder on
Plaintiff's RFC

Plaintiff's first argument ishat the ALJ failed to properly consider Plaintiff's somatoform
disorder in making the RFC findingn assessing Plaintiff's somatoform disorder in the RFC
analysis, the ALJ stated:

As for her somatoform disorder, the record shows that this diagnosis was assigned
after the claimant pres&ed to the emergency department of St. Joseph’s Hospital
West on March 21, 2014 with complaints of twitches or spasms in the right upper
extremity that had been present for one day (Exhibit 14F). The claimant also
reported numerous other physical sympt@nthat time (Exhibit 14F). While she

was in the emergency department, the claimant was observed to exhibit several
episodes of right upper extremity flailing and pelvic thrashing (Exhibit 14F). She
also exhibited a resting tremor in the right arm anthmntion tremor in the right

hand with slight ataxia (Exhibit 14F). However, her neurological examination
showed no underlying neurological abnormality (Exhibit 14F). Her right upper
extremity tremor generally resolved when she was distracted in comwersat
(Exhibit 14F). Her motor examination varied with effort, but no obvious focal
deficit was noted, and her sensory examination was intact to multiple stimuli
throughout (Exhibit 14F). A CT scan of the head was performed, and showed no
acute abnormality Exhibit 14F). The treating neurologist concluded that her
movements were not neurogenic in nature, and instead were likely psychogenic
(Exhibit 14F). The claimant did report significant life stressors at that time,



including lack of employment and her pérgl application for disability benefits
(Exhibit 14F). Her treating physician suggested that she seek psychiatric or
behavioral treatment, but the claimant declined such treatment while she was
hospitalized (Exhibit 14F). She was diagnosed with unspecgmdatoform
disorder, and was discharged home on March 22, 2014 (Exhibit T4E).
undersigned notes that the claimant’s somatoform disorder appeared to
manifest mainly with the extremity tremor and spasms (Exhibit 14F), wicth

were shortlived, as the record does not document any recurrent tremors,

extremity twitching, or pelvic spasmsHer other many reported symptoms at

that time, including vertigo, headaches, temporary hearing loss, and back pain

(Exhibit 14F), have been largely deemed of physical rathénan mental origin,

and are symptoms of various severe or negsevere impairments as discussed

in detail above.

(Tr. 29) (emphasis added). The ALJ also found that Plaintiffsmatoform disorder, in
conjunction with her physical impairments, requires toeavoid even moderate exposure to
hazards such as unprotected heights and moving machifiery29).

Plaintiff argues thatn this analysis, thé\LJ “failed to properly consider somatoform
disorder under thBiagnostic and Statistical Manual fdental Disorders, Fifth EditiofDSM
5) criteria, published on May 18, 2013.” PI's Br., at 3. Plaintiff argues that the “wpD&tst5
criteria . . . specifically changed the criteria to include a disorder whickoraetimes be explained
by a medical coritlon.” PI's. Br, at 5! Plaintiff argues that because the ALJ failed to apply these
updated criteria, th&LJ improperly limitedhis analysis of Rintiff’'s somatoform disorder to
Plaintiffs symptoms that did not have a physical origin (her extremitpdre and spasms),
instead of analyzing her somatoform disorder in light of all of her symptoms, imgltidise that

arose from an underlying medical conditi®uch as her back paiRlaintiff argues that this

resulted in a deficient RFC finding.

! plaintiff does not actually cite tany languagérom theDSM-5 for this argument, but instead
cites to the abstract of a Dutdanguage journal article about the changeshe DSM5,
https://www.ncbi.nlm.nih.gov/pubmed/24643828, and to an article on the website Medscape
discussing the changes to th8A-5, https://emedicine.medscape.com/article/294908-overview.

10



The Cout finds Plaintiff's argument to be without merit for several reasons. Piattiff
has not cited, anithe Court has not found, arggal authority requiring th€ommissioneto apply
the criteria of theDSM5 in analyzing casesln the listings, the Commissioner defines
“somatoform dsorder§ as “[p]hysical symptoms for which there are no demonstrable organic
findings or known physiological mechanisms.” 20 C.F.R., Part 404, Subpart P, Appendix 1,
§ 12.07.The ALJ’s analysis of somatoform is consistent with that definition,PAaiatiff points
to nothingto suggest that thétte ALJ’s apparenetiance on that definition, or a similar definition,
was improper.

Second,‘somatoform disorder,” with which Plaintiff was diagnosed, is nalisorder
describedn the DSM5. In an earlieversion of theDSM the American Psychiatric Association
described a seatf “somatoform disorders,” with one common feature béihg presence of
physical symptoms that suggest a general medical condition . . . and are nexildiped by a
general medical condition, by the direct effects of a substance, or by aneathid disordet
American Psychiatric Asgiation, Diagnostic and Statistical ManudiB5(4th ed., Text Revisn
2000)(“DSMIV-TR’) .2 However, thdDSM-5 does not describe “somatoform disorders” and does
not list any disorder whose title includes the term “somatoform disorderéalmsit set$orth a

set of ‘feconcepualized diagnoses, based on a reorganizatiddSitIV somatoform disorder

2 There are several specific disorders listed under the general category of “®®om&lisorders”

in theDSMIV, two of which have titles that includee word “somatoforni “Undifferentiated
Somatoform Disorder” involves complaints of symptoms that “cannot be fully explajnadyb
known general medical condition or the direct effects of a substance (e.gffeitte of injury,
substance use, or medication side effects), or the physical ¢otaaresultant impairment are
grossly in excess of what would be expected from the history, physaraimation, or laboratory
findings (Criterion B). DSMHV-TR, at 49091. “Somatoform Disorder Not Otherwise Specified”
includes “disorders with somatoform symptoms that do not meet the criteremyospecific
Somatoform Disorder.’DSMV-TR, at 511.

11



diagnoses,” under the heading, “Somatic Symptom and Related Diso®igké3, at 9.3 Thus,
it would appear that the doctor who actually diagnosed Plawitiff “somatoform discder” did
not have in mind th®SM-5 criteria in making that diagnosis. Plaintiff appears to be suggesting
that the ALJ should have seen the diagnosis of “somatoform disorder” in the record ecbtigult
DSM5, decided that the actual diagnosis should have been “somatic symptom tlisorder
something similarand then analyzed whether Plaintiff's symptoms were consistent with the
symptoms of that diagnosisa diagnosis Plaintiff was not actually given. The Court finds no such
requirement in the law.

Third, the Court finds that the ALJ'determination that Plaintiff’'s somatoform disorder
“appeared to manifest mainly with the extremity tremor and spasms, whiclshaatdived”(Tr.
29) wassupported by substantial evidence in the record as a whakeis not a case in which
Plaintiff's treatment providers (or the consultative examiners) frequendgnsistently diagnosed
Plaintiff with somatoform disorder or attributder symptoms tosomatoform disorder or
psychogenic factor3.he onlytime Plaintiff wasactuallydiagnosed with somatoform disordeas
when she was admitted to the hospdaernighton March 21, 2014 following a visit to the
emergency departmen@n March 21, 2014, Plaintiff presented to the emergelepariment
stating that she &s worried that she was having a stroke. (Tr-8®)1 She reported that starting
the prior day, her right arm would just “flail” around in the air for unexplained reason94().
Notes indicate that several episodes of flailing of the right arm and pelvibitigesere noted

during the visit. (Tr. 96563). Shealso @mplained of several other symptoms, includiigginess,

3 TheDSM5 states;Individuals with somatic symptom disorder typically have multiple, current,
somatic symptoms that are distressing or result in significant disruption ofitéa{[griterion A),
although sometimes only one severe symptom, most commonly pain, is prESvits, at 311.

It also states that “[tlheymptoms may or may not be associated with another medical condition.”
Id.

12



headache, intermittent vertigapid pulse, high blood pressure, right hip and leg cramping, lower
back pain, tremors in her right arm, flushed skin, not being able to walk in a veghistiree, and
needing to rely on her cane for ambulation. (Tr. 9b@adand neckCT scans were performed,
and they showed no acute intracranial abnormality, volume loss, and sinus diseatsacramial
arterial abnormality; and no hemodynamically significant carotid sien@s. 941).

The discharge notes contain several headihgs appear to correspond to various
symptoms Plaintiff complained of during her visitndér the “Right arm twitdhing/flailing”
heading, the notes state, “etiology unclear, does not appear to represeftetdovascular
accident]or a specific movement disorder, neurology consulted, MRI completed with final read
negative, CT and CTA without acute abnormality or obvious ca@se 941).Also under that
headingare the notes of the neurologist who consulted on Plaintiff's case. The neurolagest w
that that Plaintiff had “likely somatoform disorder” and that “[tlhe movemeartsat neurogenic
and likely psychogac.” (Tr. 941). The neurologist notdelaintiff’'s many sources of stress and
statedthat he explained to Plaintiff that her symptoms were “not supported by neunoghagd
“are not associated with any changes on the brain MRL” (Tr. 941)diSbkargenotes also state
that one of Plaintiff’'s doctors (it is unclear whether it was the neurolagiptainedto Plaintiff
that diseases of the mind are as real as diseasies bbdy and recommended that Plaintiff seek
psychiatric help, but she refused. (Tr. 941).

The discharge notes also contain a heading for “Hyperkalemia.” (Tr. 942). Under that
heading, the notes state, “[tlhe movement disorder is very unlikely relatgghe¢o kalemia, pt
with Hyper kalemic periodic paralysis usudhgve paralysis andob writhing movements like she

has had and she has other psychiatric issues that need psych follow up.” (Tr. 942).

13



Under a different heading for “Headache, retrobulbar,” notes state onté¢hlsktR1 with
contrast was negative for any definitive etiolo@y. 941). Under the heading for “Right leg pain,”
the notes state, “appears radicular in nature, patient states Percocepimgf, lygéen Toradol
while in the hospital. States she has a pain specialist Dr. Fowler that she gasotoniended
continuel follow-up.” (Tr. 941). The notes under these two headings do not discuss somatoform
disorder or psychiatric issues. It was noted that her admissions diagnosis hathkieerand her
discharge diagnoses were somatoform disorder and psychiatric disorder. (Tr. 940).

These notes from Plaintiff's hospital vistipport the ALJ's determination that Plaintiff's
somatoform disorder mainly manifegtprimarily inextremitytremors and spasms, rather than in
Plaintiff's painor fatiguesymptoms generally. The only discussion of somatoform disorder or
psychiatric issues are placed under headings related to Plaintiff's sreamérmovements. The
doctor who suggested the diagnosis of somatoform disorder did so after neurolagitak¢ion
and brain imaging, bwpparentlywithout performing any analysis of Plaintiff's baskmptoms
fatigue,or other symptoms.

Moreover, it is significant that although Plaintiff frequently presented to rausether
treatmentproviders anctonsultativeexaminerscomplaining ofsymptoms including lower back
pain, upper back pain, headache, and fatigue, none of them ever attributed those symptoms to
somatoform disorder or indicated that they were psychogenic in natice from he March
2014diagnosis, the record appears to contaly three references to somatoform disorder, at least
two of whichare smply references to the diagnosis Plaintiff receidadng her March 2014 visit
to theemergency department. On May 1, 2014, a record from Plaintiff's nurse practitidndesc
the phrase, “muscle tremors abd extremities while in hospital ? somatoform.” (Tr. 1266).

However, somatoform disorder is not includedhe nurse practitioner’bst of diagnoses. (Tr.

14



1266). On November 10, 2014, Plaintiff's chiropractor, in a narrative description of some of
Plaintiff's medical history, stated, “[I[ln March of 2014 she had what Bbaght was a TIA
[transient ischemic attackjith a severe headache associated with right arm tremors. She took
Aspirin and when it recurred the nextydaith an intense headache and flailing arm she went to
the ER. The[y] diagnosed her with a somatoform disorder.” (T02)1&dditionally, in June 5,
2014, Plaintiff saw James Feuerstein, L.C.S.W., who diagnosed major depressiaentecur
anxiety; PTSDand rule out somatoform disordeiliness anxiety disorder. (Tr. 126%jowever,

he did not diagnose Plaintiff with somatoform disorder.

Plaintiff has not cited, and the Court has not found, any other references to somatoform
disorder, somatic symptom disorder, or psychogenic pain in the roardPlaintiff's treating
providers. In addition, although Plaintiff was evaluated by multiple examining arexaonining
doctors for her physical and mental symptoms, none of them diagnosed somatoform drsorder
similar disorders.

To support her argument that many of her symptoms were affected by somatofor
disorder, Plaintiff cites to notes suggesting that some providers recognized that Phintiff’
preoccupation with her physical or mental problems was dxatteg her mental problems. For
example, the psychological consultative examiner, David Lipsitz, noted thatifPéathought
processes were preoccupied with her physical problems and stated, “Hopefiitgtioa could
help alleviate the mood disturbanso [Plaintiff] could take a maximal adjustment to her
environment in light of whatever physical complications may be present.” (Tr. Sidd)argy,
Feuersteinwrote, “Thinking appears marked with cognitive distortions” and suggested that
distortions in thinking might be affecting Plaintiff's moods. (Tr. 1287, 158@wever, neither

Dr. Lipsitz nor Mr. Feuerstein suggestifit Plaintiff's physical symptoms or her perception of
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those symptoms was caused in whole or in part lyghotogical factors,and reither madea
diagnosis olsomatoform disorder, somatic symptom disorgegchogerg pain,or any similar
disorders.

In sum, in light of thefact that the docterwho diagnosed Plaintiff with somatoform
disorder appeared to be primarily focused on Plaintégfhors, spasms, and extremity movensent
(and the absence of a neurological basis for those symptanasdhe fact that neither Plaintiff's
treatment providers nor the consultative examiners attributed any of her othgios)s to
somatoform disorder or related disorders, the Court finds that the AL®sndwition that
Plaintiff's somatoform disorder mainly manifestedtremors and spasmsgas reasonable and
supported by substantial evidenddoreover, the ALJ’'s finding that Plaintiffs symptoms of
extremitytremors and spasms were sHored is also supported by the record. The medical record
contains few, if any, referencesdatremitytremors, spasms, onovements in extremities after
March 2014.

In addition, to the extent that Plaintiff's somatoform disorder might have fetially
responsible for some of plaintiffs symptoms beyond her tremors, spasms, and tgxtremi
movements, the Court finds that the ALJ conducted a proper analysis of those symptohts in lig
of the record. In evaluating the intensity, persistence, and limiting effects of an individual's
symptoms, the Commissioner must “examine the entire case record, including ébévebj
medical evidencean individual’s statements about the intensity, persistence, and limiting effects
of symptoms; statements and other information provided by medical sources and cibwes;per
and any other relevant evidence in the individual’s case record.” SSR, B®17WL 5180304,
at *4. The Commissioner must consider several factors, including the clasndany activities;

the duration, intensity, and frequency of the symptoms; the precipitating and aiggrévetors;
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the dosage, effectiveness, and side effeatsaafication; any functional restrictions; the claimant’s
work history; and the objective medical eviden8ee Moore v. Astru&72 F.3d 520, 524 (8th
Cir. 2009) (citingFinch v. Astrue547 F.3d 933, 935 (8th Cir. 2008), dPdlaski v. Heckler739
F.2d 1320, 1322 (8th Cir. 19845ee alsdSSR 163p, 2017 WL 5180304, at *¥78 (describing
several of the above factors, as well as evidence of treatment other than medicatiam th
individual receives); 20 C.F.R. § 418%c)(3) (same).

The Eighth Circuit Bs recognizedhat although this analysis is complicatéd cases
involving somatoform disorderkecausdhere is a “disconnect between the actual severity of
symptoms demonstrated by clinical evidence and the way the applicant sebjgoticeives the
symptomsg’ it still must be performedNowling v. Colvin 813 F.3d 1110, 1114 (8th Cir. 2016).
The Eighth Cicuit has stated:

Given this disconnect, an obvious difficulty arises when it becomes necessary to

make credibility assessments in cases involving somatoform phenomena.

Subjective perceptions of somatoform effects may, in fact, be debilitating even

when clinical or diagnostic medical evidence does not fully support the claimed

symptoms. It nevertheless remains necessary to make credibilityrasstssa

these settings, and “[ijn cases involving somatoform disordemn ALJ is not free

to reject subjective experiences without an express finding that the clamant

testimony is not credible.Metz[v. Shalala 49 F.3d 374, 377 (8th CiL995)]

Where such a finding has been mafi&]e will not disturb the decision of an ALJ

who considers, but for good cause expressly discredits, a clasgmant

complaints. . .even in cases involving somatoform disord&dwell v. Apfel242

F.3d 793, 796 (8tkir. 2001).

Id. at 1114. The Eighth Circuit has also found thet ALJ may not find that a claimant with
somatoform disorder lacks credibility solely because the claisaalf reporting of symptoms is
not supported by objective medical data; that disparity itself is symptomatic of $ormato

disorder, which ‘causes [individuals] to exaggerate [their] physical prsbla [their] mind[s]

beyond what the medical data indicate[sHdmman v. Berryhill680 F. Appx 493, 495 (8th Cir.
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2017) (quotind=aster v. Bower867 F.2d 1128, 1130 (8th Cir. 1989)) (emphasis adteyever,
an ALJ’s reliance on such disparities in a case involving somatoform disorder doesessarily
require reversalthe ALJ’s analysis of a claimant’s subjective symptoms will be affirmé&thef
remainder of the recd. . .support[s] [the] ALJs credibility determination.id. (finding the ALJ’s
analysis otthe plaintiff’'s subjective symptoms was supported by substantial evidence where the
ALJ properly considered her conservative treatment history and daily astjviti addition to
objective medical evidence, in a case involving somatoform disqiaglen}ingChaney v. Colvin
812 F.3d 672, 677 (8th Cir. 2016)).

Here, a review of the record shows that the ALJ’s analysis of Pigunjectivesymptoms
was supported by substantial evidence, even considering her somatoform diferder
preliminary matter, the Court notes that the ALJ did not entirely discredit Plaisgfihptoms,
but instead found that Plaintiff had severe meatal physicaimpairments anéhcluded several
significant associateliimitationsin the RFC. The ALJ limited Plaintitfo light work, indicating
that he partially credited her assertion that her back problems and other Ipbrggiéams made
her no longer able to do her past work as eopiactor (classified as medium work). He limited
Plaintiff's exposure to hazards such as unprotected heights and machinesgtjngdicat he at
least partially accounted for her allegations of tremors, spasms, and skzZifie 25). He also
limited he to simple, routine tasks and simple woétated decisions, suggesting that the ALJ at
least partially accounted for Plaintiff's testimony that she has difficultycermnating and
performing complex tasks due to pdiatigue,or mental issues.

To the atent that the ALJ did not find all of Plaintiff's claimed symptoereated

limitations that should be included in the RFC, the ALJ did so only after conductipg@paate
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analysis of the record and the relevant factors and making specific finagiggeding the
consistency of Plaintiff’'s asserted symptoms with the re¢@rd25-38).

First, although the ALJ did not rely exclusively on objective medical evidence, he did
considelinconsistenciebetween Plaintiff's alleged symptoms and the objectiedical evidence
(Tr. 3435). This was propemvith respect to those symptoms tiAdt) foundwere not related to
her somatoform disordeFor example, although Plaintiff has alleged that she has multiple disc
herniations in the lumbar spine, the record does not contain diagnostic imaging showing dis
herniations. (Tr. 3457, 200, 858, 1292 In addition, althoughPlaintiff allegedthat she was
extremely limited in her ability to sand standthe ALJ reasonably considered that she has rarely
been observetb exhibit abnormal gait or statiphas rarely had ®itive straight leg testshas
often had normal strength, sensation, and reflexedyasrarely notedy her treatment providers
to be using a cane (as she did when seeing the consultative eyafMme6, 34, 5350, 397, 398,
498, 499, 6034, 624, 625, 954, 963, 1064, 135H addition,the ALJ reasonably noted that
although Plaintiff allegederious problemsvith concentration and attention, Plaintiff's mental
status examinations have not revealed significant objective findings of proiolehtse areas.
(Tr. 3435). For example, the psychological consultative examiner found that Plaintiff
concentration wagood, she had no memory problems for recent or remote events, she was able
to repeat six digits forward and backward, and she could handle minor mathematicahfuncti
(Tr. 973). The ALJ reasonably considered that the objective medical evidence slighpott the
extent of the symptoms Plaintiff allegegkeeHalverson v. Astrue600 F.3d 922, 9332 @th Cir.
2010) (in evaluating subjective complaints, “the absence of objective medical evidsupgort

the complaints” is a proper factor to consider).
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Second the ALJ reasonably considered that Plaintiff has generally soaght
conservative treatments for her problems. (Tr. 35). As the ALJ noted, although Psainght
frequent chiropractic care for her back pain and headaches, she did not desntréam an
orthopedist, neurosurgeon, pain management physician, or other medical speciaiside her
pain. (Tr. 3536, 58). Her treatment has consistent primarily of chiropractic treatmentsvand o
thecounter pain medicatiensuch as acetaminagh and naproxen, and she has not been
prescribed narcotics on a regular or frequent basis. (Tr. 35). The ALJ also reasonaidgred
that although Plaintiff took medication for her mental impairmehtse is no evidence that she
pursued regular counseling treatment. (Tr. 35). It was proper for the ALJ to cdPisintiff's
conservative course of treatment in evaluating her subjective sympgdamidamman 680 F.
App’'x at 495 (ALJ properly considered conssive treatment in assessing symptoms in case
involving somatéorm disorder) Black v. Apfel143 F.3d 383, 386 (8th Cir. 1998).

Third, the ALJ reasonably considered that Plaintiff has repeatedly repapedviement
in her mental symptomspack pain, headacheand other pain symptoms and fatigwéh
medication and chiropractic treatment. (Tr. 35, 79, 10402, 1060,1097, 1110, 1117, 1120,
1123, 1124, 11321167, 1179, 1212, 1262, 1486ulin v. Colvin 826 F.3d 1082, 1087 (8th Cir.
2016)(“That [the plaintiff's] medication was effective in relieving her symptonmghir supports
the ALJs finding that [the plaintiff's] complais of disabling depression were not fully
credible.”);Brace v. Astrugs78 F.3d 882, 885 (8thir. 2009) (“If an impairment can be controlled
by treatment or medication, it cannot be considered disabling.”) (internal gustatid citation
omitted).

Fourth, the ALJ reasonably considered that Plaintiff has not alwayscbegsliant with

her providers’ treatment recommendations. (Tr3851061,1094, 1090, 1081, 1374, 1378,
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1384-88).Seelulin, 826 F.3dat 1087(ALJ properly considered the plaintiff gésistance to some
suggested courses of treatnientassessing her subjective sympton@)ijlliams v. Barnhart393
F.3d 798, 802 (8th Cir. 2005) (“A failure to follow a recommended course of treatment ajhs we
agains a claimant’s credibility.”).

Fifth, the ALJ reasonably consideredidence of Plaintiff's daily activities that were
inconsistent with her claimed limitation@.r. 36-37). For example, although Plaifftalleged in
her function report that shed verylimited sitting, standing, and lifting abilitiespuld no longer
do any gardeningand had difficulty performing even light tasks such as showering and
vacuuming,Plaintiff's treatment records show that she frequently reported to hedprsthat
she wa performingstrenuousactivities such ashoveling snow (Tr738, 899) working outside
doing gardening or yard work (Tr. 1057, 1071, 110104, 1210, 1196, 1376, 1378, 1488);
shoveling mulch (Tr. 1110hfting heavy bags (Tr. 1110nowing the lawn (Tr. 1020, 1052, 1063,
1122, 112% spending all day at the flea market buying and selling goods, which involved a lot of
standing (Tr. 1052, 1384moving boxes around at home (Tr. 108B&lping to lift a deep freezer
up the stairs (Tr. 1528§loing painting around the house (Tr. 1101); doing gding jobs around
the house (Tr. 1116, 1119, 1122); going shooting (Tr. 1389); detailing a car (Tr. 1394); doing water
aerobics and yoga (Tr. 1452ndswimming (Tr. 1454) The ALJ reasonably found th@seporte
activities not fully consistent with Plaintiff's allegati®f pain and extreme fatigug@ee Davis v.
Apfel 239 F.3d 962, 967 (8th CR001) (“Allegations of pain may be discredited by evidence of
daily activities inconsistent with such allegations.”)

Sixth, the ALJ reasonably considered Plaintiff's ability to perform sometpae work
after the alleged onset dafé&r. 37). On October 7, 2014, she told her treatment provider that he

low back was achy in part because she was “standing more fobtigiTr. 1101). On November
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10, 2014, she told her treatment provider that at work, she sits about half the day, standsfabout hal
the day, does computer work some of the day, and reads about half the day. (Trin302).
December 2014, she reported that she had seen two patients earlier in the week. \.Tin 1327
February 2015, she reported doing a house call that involved an extended amount of manual
lymphatic drainage the previous day. (Tr. 1354). On March 6, 2015, Plaintiff repatesthéhhad
been‘working more this week than normal.” (Tr. 1363). On August 3, 2015, she told her treatment
notes indicate that she reported that she was “able to work all weekend without paib03@)r

In May 2016, she also reported spending the weekend sitting in a chair for continuirtppaduca

(Tr. 1453). Plaintiff's ability to perform chiropractic work, even on a-fiane basis, waa proper
consideratiorfor the ALJ See Harris v. Barnhar856 F.3d 926, 930 (8thir. 2004) (“It was also

not unreasonable for th&LJ to note that [the plaintif§] daily activities, including patime

work . . .were inconsistent with her claim of disabling painSge als@0 C.F.R. § 416.971The

work, without regard to legality, thga claimant]hajs] done during any period in whidthe
claimant]believds] [he orsheis] disabled may show thdithe claimantis] able to work at the
substantial gainful activity level. . Even if the work you have done was not substantial gainful
activity, it may show that you are able to do more work than you actually did.”).

Seventh, the ALJ reasonably considered that Plaintiff made inconsistentestiéd to the
consultative examiners and her treatment providers. (Tr. 36). For exadpiaietiff told the
consultative examiner in February 2014 that she was only able to walk fort 30 f&@nd for 20
minutes, to sit for 10 minutes, and to ifd pounds; that she could not bend over or squat down;
that she can cook but needs support to stand at the stove; that she cannot do otherkhanskewor
thatshe can go to the grocery store but has to use the cart for support. (Tr. 853). Howevéf, Plainti

reported to her treatment providers that she shoveled snow at least twice in Jaddebraary
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2014.(Tr. 738, 899). In addition, just a few monthiser her consultative examinatidlaintiff
reported working in her garden, mowing her lawn, and doing plumbing jobs around the house. (Tr.
1122,1125, 1196). These inconsistencies were appropriate for the ALJ to consider in assessing
her subjective complaintsSeeJulin, 826 F.3d at 108788 (he fact that the claimant made
contradictoy statements$o her physiciansis a proper factor to consider in assessugjective
alegations);Ply v. Massanari251 F.3d 777, 779 (8th Cir. 2001) (noting that inconsistencies in
the plaintiff's statemetis were a factor for the ALJ to consider in assessing a cldssafijective
complaints)

In sum, the Court finds that the ALJ conducted an express evaluation of Plait#iffied
symptoms considered several of the relevant factors, and gave good reasons for findeng thos
symptoms not entirely consistent with the record. The evaluation of a clasnsymptoms is
“primarily for the ALJ to decide, not the courtsgo v. Colvin 839 F.3d 724, 731 (8th Cir. 2016)
(quotation marks omitted). The Court must defer to the ALJ’s evaluatiBlaintiff s subjective
symptomsSeeRenstrom v. Astry&80 F.3d 1057, 1065 (8th Cir. 2012) (citihgszczyk v. Astrye
542 F.3d 626, 632 (8th Cir. 2008)).

Aside from herargument concerninBlaintiff's somatoform disordePlaintiff does not
challenge the RFC assessment on any other gsolihé Court’s review of the record and the
ALJ’s decisionshows that the ALJ conducted a detailed and careful analysis in which he discussed
Plaintiff's allegations, discussed Plaintiffs medical records, asseskedtifPs subjective
complaints, reasonably weighed the medical opinions in the record, and incorporated ilRG the R
those limitations he found were consistent with the record as a whole. Thatift) fis
supported by substantial evidence. The Court acknowledges that the record canfhatsg

evidenceregardingPlaintiff’'s impairments, their causes, and the extent to which Plaintiff's
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impairments limit her ability to functiorHowever,the ALJ’s decision fell within the available
“zone of choice,” and the Court cannot disturb thatsiesimerely because it might have reached
a different conclusiorSee Buckner v. Astrue46 F.3d 549, 556 (8th Cir. 2011).

C. The Determination That Plaintiffs Headaches Were Not a Severe
Impairment

Plaintiff's second argument is th#te ALJ erred at Step Two by finding Plaintiff's
headaches were not a severe impairmeatshow that an impairment is severe, Plaintiff must
show that she has (1) a medically determinable impairment or combination aihmepts, which
(2) significantlylimits her physical or mental ability to perform basic work activitg=?0C.F.R.

88 416.920(a)(4)(ii)(c); 416.921* “An impairment is not severe if it amounts only to a slight
abnormality that woul not significantly limit the claimatg physical or mental ability to do basic
work activities.”Kirby v. Astrue 500 F.3d 705, 76008 (8th Cir.2007).The Eighth Circuit has
noted that “[s]everity is not an onerous requirement for the claimant to meétjgalso not a
toothless standard, and [the Eighth Circuit] ha[s] upheld on numerous occasions the
Commissioner’s finding that a claimant failed to make this showidgdt 708.

In discussing Plaintiff's headaches at Step Two, the ALJ acknowledgeBI#intiff has
complained of headaches; however, he found the headaches were not a severentpating:
that they were “intermittent’that “she generally reported good resolution of herdaelaes
symptoms with medication, particularly owvttie-couner Excedrin, and chiropractic and
acupuncture treatment”; and that CT scans of the head have not documented objectiveedinding

significant neurological abnormalities associated with her headd@nes5).

4 SeveralSocial Securityegulations were revised, effective March 27, 2017. In this Merdaran
Opinion, the Court will refer to theersion of the rgulations that was in effeet the time of the
ALJ’s decision.
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After review of the record, the Court finds substantial evidence to support the ALJ’s
determination that Plaintiffeeadaches wemot a severe impairmers Plaintiff points out, she
did report headachdsequently; howevenmnany of those headaches were described as “mild” or
were noted to improve or resolvdth overthe-counter medications such as Excedvicold
medicine (Tr. 725, 881, 919, 922, 925, 1057, 1060, 1063, 1067, 1088, 1093, 1102, 1105, 1110,
1116,1131, 1209, 1218, 1221, 1224, 1227, 1517, )J5Rdaintiff also reported that Celaxand
chiropractic care improved her headaclaesl decreased their frequendgyr. 1020, 1120)
Plaintiff's testimony that she had migraine headaches once a thabtasted all day and caused
her to become sick and unable to stand light and sound is not suppohniedtieatment records,
which show that she only rarely reported migraine headaches or sgweptoms associated with
her headachedn light of Plaintiff's only intermittent reports of severe headacbd®t treatment
providers, as well as the evidence tRkintiff’'s headaches improved with treatmd?igintiff the
Court finds substantial evidence in the record to support the ALJ’s finding thatifP$aint
headacheslid not significantly limither ability to do basic work activities and thus was not a
severe impairment. Thus, the Court finds no error at Step Two.

Moreover, even assuming that the ALJ erred by not finding Plaintégslaches severe at
Step Two, that error does not requieenandbecause itvas harmlessAn ALJ’s error at Step Two
in failing to find a particular impairment severe does not require reverses WieeALJ finds other
severe impairments and considers all of a claimant’s impairments, sexkenersevere, in his or
her subsequéeranalysis.See Spainhour v. Astrublo. 1+1056-SSA-CV-W-MJW, 2012 WL
5362232, at *3 (W.D. Mo. Oct. 30, 2012) (“[E]ven if the ALJ erred in not finding plaintiff's
shoulder injury and depression to be severe impairments at step 2, such erromiesshgrause

the ALJ clearly considered all of plaintiff's limitations severe and noneeweidetermining
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plaintiffs RFC.”); Givans v. AstrueNo. 4:16-CV—-417-CDP, 2012 WL 1060123, at *17 (E.D.
Mo. Mar. 29, 2012) (holding that even if the ALJ erred in failing to find one of the plaintiff's
mental impairments to be severe, the error was harmless because the ALJ feurskwehe
impairments and considered both those impairments and the plaintiffsewere impairments
when determining the plaintiffs RFCyee also20 C.F.R. § 46.95(a)(2) (“If you have more
than one impairment. We will consider all of your medically determinable impairroentsich

we are aware, including your medically determinable impairments that arsevetre,’ as
explained in88 416.920(c), 416.921, and 416.92&en we assess your residual functional
capacity.”).

Here,even though the ALJ found Plaintiff’'s headaches were not a severe impairmient, tha
determinatiordid not remove those headaches from considerbtighe ALJ The ALJ discussed
Plaintiff's headacheat several points in his RFC analygibr. 29, 34, 35). The ALJ also included
in the RFC limitations that appear to account for the effect Plaintiff's heaslachy have on her
ability to concentrat®n complex tasksn that he limited Plaintiff to only simple, routine, and
repetitive tasks. (Tr. 25).

For all of the above reasons, the Court finds that the ALJ’s determination thiffdai
headaches were not a severe impairment does not require remand.

D. Records Sulmitted to the Appeals CouncilAfter the ALJ’s Decision

Plaintiff's third argument is thaemand is required based naw evidence submitted to
the Appeals CouncilAfter the ALJ’'s decisionwhile the claim was still pending before the
Appeals Council, Plaintiff submitted additional evidence to the Appeals Couwittibugh

Plaintiff argues that this evidence was not made a part of the admiuestratiscript, precluding
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proper court revie, Defendant has now provided the evidence submitted to the Appeals Council
in a supplemental transcript. (Tr. 1532-74).

Where, as here, “the Appeals Council denies review of an ALJ’s decision afeavirgy
new evidence, “[the Court does] not evalufie Appeals Council’s decision to deny review, but
rather [it] determine[s] whether the record as a whole, including the videnee, supports the
ALJ’'s determination.” McDade v. Astrue 720 F.3d 994, 1000 (8th Cir. 2013) (quoting
Cunningham v. ApfeR22F.3d 496, 500 (8th Cir. 2000pccord Perks v. Astryé&87 F.3d 1086,
1093 (8th Cir. 2012). The Eighth Circuit has noted that this means that the Court “musttepecula
to some extent on how the administrative law judge would have weighed the newlytetibmi
reports if they had been available for the original hearing,” which is “a petaghkafor a reviewing
court.” Riley v. Shalala18 F.3d 619, 622 (8th Cir. 1994ccord Van Vickle v. Astrug39 F.3d
825, 828 n.2 (8th Cir. 2008n assessing the nesvidence, “medical evidence obtained after an
ALJ decision is material if it relates to the claimant’s condition on or before thefdite ALJ’s
decision.”Cunningham222 F.3d at 502.

Several of the records submitted to the Appeals Councéiéinerdatedeither several years
before the relevant time period, dated after the ALJ'sSeptember 13, 2016 decision: a
lumbosacral spine MRI from Decemi802showing a central bulge at £51 and dessication of
the L5S1 disc with some narrowing (Tr. 1544);pelvic CT from2003 showing an abnormal
thickening of the lower rectal wall with edema and/or infiltration within the periresttsgltissues
(Tr. 1545); an abdominal CT fro@003showing an enlargddver but no other abnormalities (Tr.

1546);a headMRI from 2002 showing unremarkable results (Tr. 154ngda brain MRIfrom

® Plaintiff has filed a response stating that she has no additional argument or resptese
supplemental transcript. (Doc. 28).
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2002that was unremarkable except for “mild to moderate membranous thickening surgoundi
portions of the maxillary and ethmoid air cells bilaterally as well as a 1.5 cm @obyst in the
right frontal sinus” (Tr. 158); a September 19, 2016 MRI of Plaintiff's left knee, showing a
meniscus tear and other abnormalities (Tr. 1532); an October 2016 note showntiff Rias
diagnosed with depression and fibromyalgia (Tr. 1574); the results of a quesaodRlzantiff
completed in December 2016 regarding h&n@nd the extent to which various activities cause
her pain (Tr. 1534); a December 2016 questionnaire regarding Plaintiffghysical symptoms
(Tr. 1536);anda medication list updated as of December 2016 (Tr.-B837These records do
not appear to show Plainti#f condition during the relevant tinperiod, andPlaintiff does not
argue that any of these records show Plaintiff's condition during the relevantpérioal.
Moreover, even ithese supplemental recordsd show Plaintiff’'s condition during theelevant
time period, the Court findhereis nothingin these records that wousdgnificantly undermine
any of the ALJs findings.

The Courthas alsa@onsidered th evidence of aumbar spine MRI from April 2014l hat
record does not change the Court’'s opinion that ALJ’s decisi@upported by substantial
evidence.The April 2014 MRI showed scoliosis and multilevel mild degenerative disc disease
worse at L34 and L5, but no disc herniation or significant foraminal stenfbis1541) Those
results are generally similar to the 2014 imagimat the ALJ reviewed and found showed facet
arthritis and mild left lumbar scoliosis with degenerative disc disease at thé &8d L5S1
levels, but no disc herniations. (Tr. 26, 858). The Court finds no reason to believe thathis
evidencewould have or shouldhave,affected the ALJ’s findings with regard to Plaintiff's back

problems or other symptoms.
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Finally, the Court considers the new records slegp study Plaintiff underwent in 2014
These records presemtloser questiorn his decision, the ALJ found that Plaintiff did not have
a medically determinable impairment of obstructive sleep apnea, because the récootl d
contain any polysomnography results or other objective medical evidence frootegpiable
medical source substantiating the presence of the condition. (TT.HE9hew evidence presented
to the Appeals Council, however, shows that evidence did exist showing that obstruefive sle
apnea was a medically determinable impairm@mt.September 10, 2014, Plaintiff underwent a
sleep study dut insomnia, moderate snoring, withessed apneas, and excessive daytime fatigue
and sleepiness. (Tr. 1551). Manojpal S. Dahuja, M.D., found that Plaintiff‘rhaderate
obstructive sleep apnea with an AHI of 24 with the events being clearlg WoREM sleep. The
patient also shows evidence of moderate periodic limb movements with a PLM index(@r44.”
1551-2). It was noted that CPAP therapy should be initiated, and that “care shoulertisexk
during driving and operating machinery until the pdtgeedaytime symptoms are improved with
therapy.” (Tr. 1552). On September 26, 2014, Plaintiff underwent a CPAP titration study. (T
155960). It was noted that “CPAP pressure of both 7, as well as 8cm, are cleefetite for
this patient’s sleep apnea, including in supine REM sleep. CPAP tolerancecepiable, but not
optimal.” (Tr. 1559). It was also noted that Plaintiff's “moderate to severedie limb
movements . . . responded and improved significantly as CPAP titration progresset55a)r

When this evidence is considered, the Court cannot say that the ALJ's specific
determination that obstructive sleep apnea was not a medically determinableniempasgr still
supported by substantial evidence. Nonetheless, the Court finds thatfeten ALJ had
considered this evidence and found obstructive sleep apnea to be a medically determinable

impairment, the ALJ would not have included (or needed to include) any additionatitmstin
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the RFCbeyond those he already included. Plaintiff cigdort fatigueor trouble sleepindairly
frequently especially in mieo-late 2014 (Tr. 728, 731, 874, 885, 911, 998, 1188, 1191, 1194,
1224,1262, 1285, 1471, 1480, 148Tpwever during much of the relevant period, her complaints
of fatigue were onlyntermittent, particularly after she began using the CPAP machine in late
2014. Moreover, Plaintiffeported that her sleep symptoms improwét use of a CPAP machine.
(Tr. 78,1486). Consistent with i, the new records produced to the Appeals Council showed that
the CPAP machine was “clearly therapeutic for this patient’s sleep apnea, igéfusiipine REM
sleep” and that Plaintiff's “moderate to severe periodic limb movements .sporméed and
improved significantly as CPAP titratigprogressed.” (Tr. 1559).

In addition, the limitations already in the RFC appear to account for any limitations in
functioning caused by Plaintiff's sleep apnea. The doctor who performed Plisigép study
stated that “care should be exercised dudnyging and operating machinery until the patient’s
daytime symptoms are improved with therapy,” (Tr. 1552), and the RFC finding requited tha
Plaintiff “avoid even moderate exposure to hazards such as unprotected heights and moving
machinery,” (Tr. 25). Mreover, to the extent that Plaintiff's fatigue caused mental difficulties
such as difficulty concentratingn complex tasksthe RFC accounts for those limitations by
limiting Plaintiff to simple, routine, repetitive tasks.

For all of the above reasons, the Court finds that even when the new evidence is considered,
the ALJ’s decision is supported by substantial evidence in the record as a whole.

E. The ALJ’s Duty to Develop the Record With Regard to Sleep Apnea

Plaintiff's final argument is tha@LJ failed to fully and fairly develop the record with

regard toPlaintiff's sleep apnea, because the record contained reference to a sleep study and the

ALJ failed to obtain the results of the stuBgcause the results of the study are now in the record
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and the Court has found that the ALJ’s decision is supported by substantial evidenedgnene
those records are considered, no remand is required based on this argument.

VI.  CONCLUSION

For all of the foregoing reasons, the Court finds the ALJ’s decision is supported by
substantial evidencéccordingly,

IT IS HEREBY ORDERED , ADJUDGED, AND DECREED that the decision of the
Commissioner of Social SecurityAs=FIRMED .

it 20

SHIRLEY PADMORE MENSAH
UNITED STATES MAGISTRATE JUDGE

Dated thi22nd day of March, 2019.
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