Wells v. Kessler Corporation et al Doc. 67

UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF MISSOURI
EASTERNDIVISION

KERRY S. WELLS, )
Plaintiff, ))
VS. )) No. 4:17-cv-02709-AGF
KESSLER CORPORATION, et al., ) )
Defendants. : )

MEMORANDUM AND ORDER

This matter is before the Court on Dafient Charles C. McCloskey’s motion to
dismiss Plaintiff Kerry Wells’gro se amended complaint pursut@anFederal Rule of Civil
Procedure 12(b)(6). All of thether remaining Defendantsvejoined in the motion to
dismiss: ECF No. 57. The Court heard csajument on the motion on May 2, 2018.
For the reasons set forth below theu@avill grant Defendants’ motion.

BACKGROUND

In his pro se amended complaint, Pldfrasserts patent infriregnent claims against
all Defendants and also a fraud claim agditsCloskey. In support of these claims,
Plaintiff alleges that he retained the servioEbcCloskey as a patent attorney to assist

him in obtaining a patent for his inventicam “llluminated Address Sign.” Plaintiff

! These are Lincoln Industrial Corp., P&ilConley, David Mark Allen, Scott Allen

Sanders, Ayzik Grach, and Thomas S. S@uailiectively, the “Lircoln Defendants”).
Because the Lincoln Dendants also filed answersttee complaint (EF No. 56), the
Court will treat their joinder in the motion thsmiss as a request for judgment on the
pleadings under Rule 12(¢jed. R. Civ. P. 12(h)(2), which saibject to the same standard
as a Rule 12(b)(6) motionAshley Cty. v. Pfizer, Inc., 552 F.3d 659, @b (8th Cir. 2009).

Dockets.Justia.com


https://dockets.justia.com/docket/missouri/moedce/4:2017cv02709/157824/
https://docs.justia.com/cases/federal/district-courts/missouri/moedce/4:2017cv02709/157824/67/
https://dockets.justia.com/

alleges that McCloskey asked Plaintiff teeemte a power of attorney granting McCloskey
the authority to act on behalf of Plaintifith respect to the patent application.

According to the complainwhile represented by McCloskey, Plaintiff was
awarded a design patent for mgention on December 7, 2010.,S. Patent No. D628,652.
Liberally construed, Plaintiff alleges, uporiormation and beliethat McCloskey then
used the power of attorney agsign Plaintiff's design pateto the Lincoln Defendants
without Plaintiff's knowledge or conserdnd that the Lincolibefendants then sold
Plaintiff's patented invention. In supporttbis allegation, Plaintiff alleges that when he
called the United States Patent and Trad&r@dfice (“PTO”) to discuss his patent, an
employee at the PTO, Mary Ari@alabrese, “stated that she couldn’t talk to [Plaintiff]
because [he] was not one oétassignee[s] on the pateAt’ECF No. 37 at 4.

Plaintiff has attached several exhibithts complaint to support his allegations.
The exhibits include McCloskey’s corresponde with Plaintiff regarding the patent
application and request for awer of attorney; filings McGskey submitted to the PTO in
connection with Plaintiff's pate application; and a screenshot of a PTO online search
result for patent assignments, showing that there has been no record of assignment with
respect to Plaintiff’'s patent application. Tdwhibits also include a screenshot of several
pages of Google search results for thededilluminated addressign patent D628,677,”
on which Plaintiff has circled several searcsutes showing summaries of various internet

articles. For example, one circled resulimsarticle entitled “U.S. Patents Awarded to

2 The Court denied Plaintiféave to amend his complaintander to assert a cause of

action against Calabrese.
2



Inventors in Missouri (Dec. 14)” from the b&te www.lyncmigration.com. ECF No.
37-1at 16 (Ex. 7). The exqg#ed summary depicted in Riéff's exhibit states in full:

Dec 14, 2010 — The U.S. Patent wesuied on Dec 7 (No. D628,677). The

co-inventors are Scott Aanders Arnold, Mo; Azik Grach, Chesterfield,

Mo; David Mark Allen ... 14 — An invetor has developed an ornamental

design for an illuminated sign. The3J.Patent was issued on Dec 7 (No.

D628,652). The inventor is ..

Id. (omissions in original).

As relief for his patent infringementd fraud claims, Plaintiff seeks statutory
damages, compensatory damages of $8ilbm punitive damages of $5 million, a
declaration that McCloskey violated Plaffis “attorney/client rights,” an order that
McCloskey be disbarred or that this Cosmbmit a complaint to the Missouri Supreme
Court regarding McCloskewynd an order that Miloskey be prosecuted.

In their motion to dismiss, Defendants argju&t Plaintiff's claims are contradicted
by the power of attorney, attasdhto the complaint, which hits terms was limited to the
handling of the underlying patent applicatierpired when the patent was issued, and did
not grant McCloskey any power authority to assign Plaintiff's patent after issuance.
Defendants contend that “[i]f sbh an assignment [of the type alleged] occurred, it could
not have occurred pursuanttbe June 14, 2010 power of attorney because the scope of
said power of attorney did not allow foraind the power of attorney expired once the
patent was issued.” ECF No. 48 at 6. [Defmnts further contend that Plaintiff fails to
plead sufficient facts in support of aapkible claim for patent infringement.

Defendants also seek their attorneys'sfender 35 U.S.C. § 285, which provides

that a court in a patent infringement acttaray award reasonablétarney fees to the
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prevailing party” in “exceptional cases.” BBS.C. § 285. In connection with this
request, Defendants argue that “Plaintiffaaise of action is entirely based on his
misinterpretation of a Google Search result,” which Plaintiff intéegréo establish that
his patent had been assigned to the LinB@fendants. ECF No. 48 at 10. Defendants
assert that had Plaintifficked on the links of the condensed Google search result
summaries, he would have seen that thieles actually showethat the Lincoln
Defendants were issued an entirely differéesign patent (fax hand pump), patent
number D628,677, on theraa day that Plaintiff's desigmatent was issued, and that the
Lincoln Defendants assignélakir design patent to their employer, Lincoln Industrial
Corp. Defendants assert that Plaintitilaims are thereforiivolous. The Lincoln
Defendants make the same assertion in Hrewer to the amendeomplaint (ECF No.
56), and they attach copies of Plaintifflesign patent for an illninated sign (D628,652),
and their design patent for arttapump (D628,677), wbh both state that they were issued
on December 7, 2010ECF Nos. 56t & 56-2.

Defendants have also attached to theitiomoa screenshot of an Internet page from
“Skype for Business Industry News Article.ECF No. 48-1. The screenshot depicts an
article dated December 14, 20&dtitled “U.S. Patents Awarded Inventors in Missouri
(Dec. 14),” which appears to be the same sulzstantially similar article as the excerpted
article in the Google searchstdts attached to Plaintiffsomplaint. The article lists
several patents issued on the same day.atlsthat the Lincoln Dendants were issued a
design patent for “Ornamental Desigm Fdand Pump” on December 7, 2010, No.

D628,677, which they assignedltmcoln Industrial Corp.; ad that Plaintiff was issued a
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different design patent for “Ornamentalddgn for llluminated Sign” on December 7,
2010, No. D628,652.1d.

DISCUSSION

In reviewing a motion to disiss for failure to state a claim, the court may properly
consider the pleadings, documents incorporetiecthe pleadings byeference, and public
records of which the court may take judicial notideodraza v. Whiting, 790 F.3d 828,
833 (8th Cir. 2015). To sume such a motion, a complaimust contain “sufficient
factual matter, accepted as true, to state endiairelief that is plausible on its face.”
Ashcroft v. Igbal, 556 U.S. 662, 678 (2009). Theurt must accept the complaint’s
factual allegations as true and construe thetharplaintiff's favor, but it is not required to
accept the legal conclusions the conmgldraws from the facts alleged.d. at 678.
Although a “pro se comaint must be liberally construed,” pro se plaintiffs “still must
allege sufficient facts to support the claims aubeatl,” and a districtaurt is not required to
“assume facts that are not alleged, just bsean additional factuallegation would have
formed a strongezomplaint.” Sonev. Harry, 364 F.3d 912, 914-5 (8th Cir. 2004).

Plaintiff's claims are based entirely on his belief that McCloskey unlawfully
assigned Plaintiff's design patentthe Lincoln Defadants. This belief, in turn, is based
on an alleged statement by a PTO employeestimatcould not talk t®laintiff about his
patent and on the summary of Google seagshlts showing incomplete excerpts of
internet articles. The articlexcerpted in the Google seargsults page are not from the
PTO, and they merely purportdescribe various patents issueda particular day. They

do not plausibly support Plaintiff's allegati that McCloskey asgned Plaintiff’'s design
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patent. Indeed, the complete article, wHiefendants have attached to their motion, as
well as the copies of bothdhtiff's and the Lincoln Defendss’ separate design patefits,
make clear that, aside frobeing issued the same délye Lincoln Defendants’ design
patent is wholly unrelated t®laintiff's design patent.

In short, the complaint and related doents before the Court, including the
documents described above and the PTO record attachedntiffaomplaint reflecting
that no assignment of Plaintifféesign patent has been reawdvith the PD, do not give
rise to any plausible inference that Plaintiffiserest in his desigpatent was assigned to
the Lincoln Defendants by McCloskey. The cdanpt therefore fails to state a cause of
action, and the Court will grant Bsndants’ motion to dismissSee, e.g., Kaempe v.

Myers, 367 F.3d 958, 964-65 (D.C. Cir. 20qd)smissing as implausible a claim for
conversion based on an allegatadra patent holder that his attorney caused his patent to
be assigned to a corporation without hishauatzation, where PTO and other records of
which the court took judicial notice did hpurport to show that any assignment was
actually made and instead retied that no assignment had beeoorded witithe PTO).

However, the Court will deny Defendantsquest for attorneys’ fees. As
Defendants note, a court may award reasondtidmays’ fees to the prevailing party in a
patent case when the caséesceptional.” 35 U.S.C. § 285 [A]n ‘exceptional’ case is
simply one that stands out from others withpect to the substantive strength of a party’s

litigating position (consideringoth the governing law anddHlacts of the case) or the

3 These documents are inporated into the pleadings bgference and, as to the

PTO records, are public records of whibe Court may take judicial notice
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unreasonable manner in whittte case was litigated.'Octane Fitness, LLC v. ICON

Health & Fitness, Inc., 134 S. Ct. 1749, 1756 (2014). shict courts have discretion to
award attorneys’ fees on a case-by-case bamisjdering the totality of the circumstances,
including “frivolousness, motivation, objecéiwuinreasonableness (both in the factual and
legal components of the case) and the me@drticular circumstances to advance
considerations of compeation and deterrence.ld. at 1756 n.6 (quotingogerty v.

Fantasy, Inc., 510 U.S. 517, 534 n.19 (1994)). Sodisrict courts have awarded
attorneys’ fees under § 285 against a pro se patent litigant whose claims had no evidentiary
basis. See, e.g., Xiaohua Huang v. Huawei Techs. Co., No. 215CV01413JRGRSP, 2017
WL 1133201, at *4 (E.D. Tex. Mar. 27, 201(tollecting cases). But the Court declines
to do so under the circumstandese, including nobnly Plaintiff's pro se status but also
the fact that his complainppears to have arisen from miscommunication with his patent
attorney, McCloskey, and the Court’s beligt McCloskey coulthave avoided this
situation by communicating better with his client.

CONCLUSION

Accordingly,
IT ISHEREBY ORDERED that Defendants’ motion to dismiss is granted. ECF
No. 47. All claims against all parties haviogen resolved, the Cdwvill enter a separate

Order of Dismissal.

AUDREYG. FLEISSIG X}
WNITED STATESDISTRICT JUDGE

Dated this 4th daof June, 2018.



