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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF MISSOURI
EASTERN DIVISION

RODNEY E. SOUTHARD, )
Plaintiff, ;
V. )) Case No. 4:17CV2714PLC
RYAN ZINKE, Secretary of ))
Department of the Interior, )
Defendant §

MEMORANDUM AND ORDER

This matter is before the Colion Defendant Ryan Zinks partial motion to dismiss
[ECF No. 10]. Pursuant to Federal Rule of Civil Procedure 12(biNéj)endantmoves for
dismissalof: ? (1) Plaintiff Rodney E. Southard’claims for damagesther thanlost wages
under the provisions of thége Discrimination in Employment Acfocused on federal
employment 29 U.S.C. § 63a° (“ADEA”) (Counts land IV); and @) Plaintiff's allegedly
untimely cause of actiorset forth in Count Il for gender discriminatiamder the federal
employment provision ofitle VII, 42 USC § 200046 Defendant contends thatdamage

awardagainst the federal government based on an ADEA cisilimited to lost wages.With

! The parties consented to the jurisdiction of the undersigned pursizttk®.C. § 636(c)

2 Defendantalsomoved to dismis®laintiff's Title VIl claimsin Counts Il and lllito the extent Plaintiff
seeks tlamages beyond compensatory damages and attorney’s SmeDef.’s mem. supp. partial mot. dism. at 4
[ECF No. 11]. During oral argument, Defendant’'s counsel clarified that Defendarlbmger challenges the
damages Plaintiff seeks in his Title VII claims (Counts Il and Ihy withdrew this aspect of Defendant’'s motion
Therefore, the Court does not now address any challenge to the maré&driPlaintiff seeks with respect to his
Title VII claims.

¥ 29 U.S.C.§ 633a(a) provides that “[a]ll personnel actions affectingeféddemployees . . . who are at
least 40 years of age .in.executive agencies . . . shall be made free from any discrimination based on age.”

* 42 U.S.C. § 200046(a) provides that “[a]ll personnel actions affecting [federal] eymgls . . . in

executive agencies . . . shall be made free from any discrimination based on I@ceglkgion, sex, or national
origin.”
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respect to the Title VII claim in Count IDefendantargues tk claim is untimely because
Plaintiff does not allege discriminatorgrduct that occurred withih5 day of hisinitial contact
with an Equal Enployment Opportunity (‘EEO”) counselor. For the following reasons,
Defendant’s motion igrantedin part anddeniedin part.

l. Legal Standard
When resolving a Rule 12(b)(6) moticeacourt must regard as true the facts alleged in

the complaint and determine whether they are sufficient to raise more thasukype right to

relief. Bell Atl. Corp. v. Twombly, 550 U.S. 544, 585% (2007);accordHager v. Arkansas

Dept of Health 735 F.3d 1009, 1013 (8th Cir. 2013) (under Rule 12(b){thle factual

allegations in the complaint are accepted as true and viewed most favoral@yplaithiff’).
The court does not, however, accept as true any allegation that is a legal oancAsdicroft v.
Igbal, 556 U.S. 662, 678 (200Q9¢ccordHager 735 F.3d at 1013 [c]Jourts must not presume the

truth of legal conclusions couched as factual allegatidtapasan v. Allaind78 U.S. 265, 286

(1986)").
The complaint must set fortlenough facts to state a claim to relief that is plausible on its

face’ Twombly, 550 U.S. at 570accordlgbal, 556 U.S. at 678; Braden v. Wilart Stores,

Inc., 588 F.3d 585, 594 (8th Cir. 2009)A claim has facial plausibility when the plaintiff pleads
factual content that allows the court to draw the reasonable inference thafehdaaht is liable

for the misconduct alleged. Igbal, 556 U.S. at 678.“[T]he complaint should be read as a
whole, not parsed piece by piece to determine whether each allegation, ionsaablausiblé.
Braden 588 F.3d at 594 The plausibility standard requires a plaintiff to show at the pleading
stage that success on the merits isertban dsheer possibility: Id. (internal quotation marks
and citation omitted). If the claims are only conceivable, not plausible, the courtismsts

the complaint under Rule 12(b)(6). Twombly, 550 U.S. at &€6¢rdigbal, 556 U.S. at 679.
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Il. Background

Plaintiff workedin Missourifor the United States Geological Surveyhich is part othe
United State®epartment othe Interior, for thirty-four years In November 2017, when he was
56 years oldhis employment aga GS12 Hydrologistended

Defendant is the Secretary of tBepartment of the Interior. Plaintiff sues Defendant in
his official capacity only.

On or after August 20, 201®laintiff asked his supervisor aboutG&13 Supervisory
Hydrologist position available in the officélaintiff’'s supervisorinstructed him] not to apply
for the position,and told Plaintiff he did not have a chance at getting the promotion$ Hrét
Am. Compl. 122 [ECF No. 9]. When Plaintiffreminded his supervisor thatfemale GS12
“had been promoted in 2009/2010 to-GS and asked whether that was possible for him,
[Plaintiff's supervisor] told Plaintiff that the only reason that position eraated was because
that GS12 ‘was a woman.” Id.  25. Plaintiff applied anevas interviewed for theGS-13
Supervisory Hydrologist position that wiaderawarded to a younger male employée. 1 23,
28, 29. After that announcement, Plaintiff “contacted tfgu@] Employment] O[pportunity]
Clommission (“EEOC”)]and complained that he believed he was discriminated against in the
promotional process on the basis of his age and gentterf 30. In particular, on September
16, 2013, Plaintiff contacted an EEO counselor and complained of discrimination on the basis
of age and seX.Id. 7 52.

On October 24, 2013Plaintiffs supervisor made comments td°laintiff that he
“shouldn’t have made the [EEOC] complaint and that Plaintiff had ‘pulled the triggdast”

Id. § 31. The EEOC *“found that Plaintiff was retaliated against for complaining of



discrimination on the basis of age and gender when [his supervisor] spoke with hidy direct
about his [EEOC] complaints in the October 24, 2013 conversatldn{' 34.

ThereafterPlaintiff's “work environment deteriorated[, h]e was treated differently by his
superiors, criticized, and scrutinized unlike other employees who had not complained of
discrimination in an attempt to run Plaintiff out of his joldd.  36. Onone occasion Plaintif$
supervisorissted Plaintiff a “Letter of Warning for Plaintiff's purportedfailure to follow
directions on a projecand threatened Plaintiff with possible termination for “further similar
misconduct.” Id.  38. Q@her allegedlyretaliatory conduct included (1) repeated questions
about Plaintiff's retirement date; (2jeductions inPlaintiff's responsibilies (3) social and
professional isolatiof Plaintiff; (4) criticism of Plaintiff's work; and (5)public humiliation
Id. 9 4-50. Plaintiff contacted an EEO counselor on January 17, 2017, to complain of
discrimination on the basis of age and gender, and to complain of retaliatory coldyct?7.
Plaintiff filed a second EEOC complaint épril 28, 2017.1d. 582 Plaintiff alleges he left his
hydrologist position in November 2017 “when his work environment became unbearéble.”
19 51.

Plaintiff filed this lawsuiton November 14, 2017 In his first amended complaint,
Plaintiff alleges that Defendaim liable (1) under the ADEAfor discriminationin failing to
promotePlaintiff to the 2013supervisory &-13 positionbecaus®f his age(Count 1} (2) under
Title VII for discrimination in failing to promote him to a @3 position because of his gender
(Count Iy, and (3) for retaliation under Title VIl (Count Ill) and under the ADEA (Count V)
after he complained of age and gender discriminatioRlaintiff seeks (1) a permanent

injunction “prohibiting Defendant from engaging in any employment practices” vigjalitle

® The EEOC issued a decision on his first EEOC complainfwgust 16, 2017 and had not issued a

decision on his second EEOC complainthe time Plaintiff filed this lawsuitPl.’s firstam. compl {156, 59[ECF
No. 9].



VII and the ADEA,id. at 17 (2) apromotion “to the GS.3 level and pay position, to which he
was entitled for the 2013 Supervisory Hydrologist promgtiath; (3) an awad of front pay

back payand benefits “lost as a result of the discriminatory and retaliatory aettetirat hint

id. at 17, 18; (4)reimbursement of “all reasonable and necessary expenses incurred due to”
Defendant’s discriminatory actiongl. at 18;(5) an award of “compensatory, liquidated, and
other damages . . . in an amount to be determined at idaf”(6) an award of costs and
reasonable attorney’s feésand (7) the Court’s retention of “jurisdiction over this action to
insure full compliace with the Orders of this Court,” id. at 18.

1. Discussion

A. Dismissal of Plaintiff's ADEA claims for damages other than back pay

Defendantassen that under the ADEAthe onlymonetary reliefa prevailing federal
employeemay be awarded lost wages More specifically, Defendardontendghat “damages
beyond lost wagesare not availabldor federal employeebecause the doctrine of sovereign
immunity requires that a statute expressly provide for damages beforentdfptan recover
themfrom the United StatesDefendant further urges that no provision of the ADEA applicable
to federal employee29 U.S.C. 8§ 633axpressly permits monetaryaward beyond back pay.
Therefore, Defendant argues, Plaintiff may not recover monetary riief than back pay, and
all other damagesequested by Plaintifisuch as compensatory damages, liquidated damages, or

damages for pain and sufferingre not available under the ADEAiting Smith v. Office of

® In each of his claims, Plainti§pecifically alleges that he “has been damaged in an amount to be
determined at trial, including but not limited to back pay, diminution iniegrcapacity, damage to his reputation,
loss of opportunity for further promotion, loss of benefits, loss of opporttoitgrofessional growth and for pain,
suffering, emotional distress and compensatory damages.” Rit'arfn. compl. 11 66, 72, 79, 86 [ECF No. 9].

" In Counts | and IV, Plaintiff seeksn award oftosts and reasonable attorney’s fees under the ADEA.
Pl.’s first am. compl. {1 67, 87 [ECF No. 9]. In Counts Il and Ill, Bfaseeksan award of costs and reasonable
attorney’s fees under Title VIIld. 1173, 80.



Pers. Mgmt 778 F.2d 258 (5th Cir. 1985With respecto Plaintiff's claim for attorney’s fees,

Defendant cites Palmer v. General Servs. Admi87 F.2d 300 (Q Cir. 1986), forthe

propositionthat the Court may not award attorney’s fees to a prevailing plaintiff under 29.U.S.C
8 633a.

Plaintiff countersthat there is no Eighth Circuit case on point and “there is a recent
circuit split on whether emotional distress damages may be recoverable for FLSA/ADEA

claims for retaliatiori citing Hermserwv. City of Kansas City, M., 241 F.Supp. 3d 943, 9589

(W.D. Mo. 2017)® Plaintiff further assertshe plain language of the applicable portion of the
ADEA authorizes recovery fatamages beyond lost wagels particular, Plaintiff relies on 29
U.S.C. 8§ 633a(¢)which provides “[a]ny person aggrieved may bring a civil action in any
Federal district court of competent jurisdiction for such legal or equitable asliefll effectuate
the purposes of this chapter.Plaintiff distinguishesSmith and, wth respect to Plaintiff's
request for an award of attorney’s fees, Plaidligtinguishegalmer

Sovereign immunity shields the federal government from suit absent its cosegte

v. UnitedStates 2018 WL 5852747at *2 (8" Cir. Nov. 9, 2018\No. 17%3561)(citing FDIC v.

Meyer, 510 U.S. 471, 475 (1994)). More specifically, sovereign immiuoatga claim againsa

federal official sued irhis or herofficial capaciy, unless a waiver of sovereign immunity is

“unequivocally expressed.”Hagemeier v. Block806 F.2d 197, 202 {8Cir. 1986)(quoting

United States v. Mitcheld45 U.S. 535, 538 (1980 geealsoFloyd v. Lhited Statedvlarshals

486 Fed. Appx623, 623-24(8" Cir. Sept. 11, 2012) (No. 12103) (unpublished per curiam
opinion) (affirming district court's dismissal, as barred by sovereign umity, of damages

claims against defendants sumdy in their official capacities).

8 Pl.’s response to Def.jsartialmot. dismiss at 3 [ECF No. 15].
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“A waiver of the Federal Governméntsovereign immunity must be unequivocally
expressed in statutory texnd will not be implied Lane v. Pena, 518 U.S. 187, 1A®96)
(citatiors omitted) “[T] he Government’s consent to be sued ‘must be construed strictly in favor

of the sovereign” United States v. Nordic Village Inc503 U.S. 30, 34 (1992) (citation

omitted). Therefore,”'any ambiguities in the scope of theaiver [of sovereign immunitgare

construedlin favor of the sovereign.””_Federal Aviation Admm. Cooper, 566 U.S. 284, 291

(2012) In particular, lhe statutory text must sgablish unambiguously that the waiver extends to

monetary claim&. Nordic Village Inc, 503 U.S. at 34accordLane 518 U.S. at 192 (“To

sustain a claim that the Government is liable for awards of monetary dantegesiver of
sovereign immunity must extend unambiguously to such monetary claims”).
In support of hisargumentthat sovereign immunity limits ADEA damagd3efendant
relies onSmith, supra. In that casethe Fifth Circuitconcludedhat
[t]he only specific remedy mentioned by the ADEA is back pdy allow any
recowvery beyond back pay, [the Court] must find that Congress clearly imtende
that remedy to be available.Nothing in the ADEA indicates an intent by
Congress to permit the recovery of damages beyond lost wages.
Id. at 261. While the Smith court acknowledged thaulsection (c)of 29 U.S.C. Section 633a
appeared to allow for a broad range of damages, thereasdned:
[w]hile subsection () which addresses enforcement by the EEQGE, Very
specific about one type otlief which may bewarded (“reinstatement or hiring
of employees with or without backpgj;’ subsection (c) is totally nonspecific.
Beyond the mention of reinstatement and back pay, the only guidance the statute
giveq, in Section 633a(c),fs that the courts may awatduch legal or equitable
relief as will effectuag the purposes of this chapter.”
Id. The Smith courtdeclined to implythe availabilityof damages other than lost wages due to

the absence of Congressional intent to allow for such a recovery, and stated the purpose of the

federal employment provision of the ADEA “was not to allow recovery of general and



consequential damagesld. at 261, 262 See alsaCollazo v. Nicholson, 535 F.3d 41, 45 (1st

Cir. 2008)(the plaintiff federal employee’s ADEAlaim “is limited to compensatory damages

for pain and suffering. . .. [Sucdhmages . . are not availabl®; Villescas v. Abrahan811

F.3d 1253, 1261 (10th Cir. 2002JW] e hold that in 8 633a, Congress did not expressly and
unambiguously waive thegovernmens sovereign immunity from separate compensatory
damage awards for emotional distress and humiliaiioan ADEA retaliation cageEspinueva

v. Garrett 895 F.2d 1164, 1165 (7th Cir. 199@jting the Smith decision as support for the
propositon in a federal employment case tli#te ADEA [does not]authorizg¢] awards of
compensatory . . damages, as opposed to ‘equitalbédief such as reinstatement and back

pay); Miller v. Kerry, 924 F. Supp. 2d 133, 138, 14D. D.C. 2013)(“Numerous courts,

including district courts in this jurisdiction, have extended the rule against osatpey
damages in private suits to suits against federal employers under’§ thB3aourt “agrees with
the conclusion of every other court to have addressed this issue: Congress has not waived
federal sovereign immunity with respect to compensatory damages undeDHE®’). The
rationale of the Fifth Circuit’s decision Bmithis persuasive and precludes Plaintiff's recovery
of monetary relief beyond lost wages or back pay.

Although Plaintiff relies onthe Western District of Missouri’'s decision hermsen

supra, to support his position that he is entitled to an award of monetary relief beyanagest

° The Fifth Circuit also rejected the plaintiff's contentionwsentitled to recover damages for pain and
suffering and liquidated damages as “clearly without nie@mith, 778 F.2d at 263. With respect to damages for
pain and suffering, thEmith court found case law did not permit an award of such damages in E@cite cases
under the ADEA, therefore, “Congress certainly did not intend to thigeremedy to federal employees in ADEA
suits.” Id.

With respect to liquidated damages, tBeith court concluded “[tlhere is no mention of liquidated
damages in section 633a .[and if] Congress intended to allow such an extraordinary remedy in agsuiitst the
United States [similar to the availability of such a remedprivate sector ADEA cases for a defendant’s willful
conduct], certainly Congress would have exprepstyided for it.” Id. Therefore, the Fifth Circuit “refuse[d] to
imply such a remedy in a suit against the sovereidgh.’at 26364.



the Court finds theHermsencasefactually distinguishable and inappositélhe plaintiff in
Hermsenpursued a claim under the Fair Labor Standards Act, rather than the AdDHAhe
defendant in that case was not the federal government but a city. Thus, the decisioot does
address thapplication of the doctrine of sovereign immunitya federal employée ADEA
claim for monetary relietinder 29 U.S.C. § 633a.
With respect t@an award of attorney’s fees, the EightincGit held in Palmerthat Section
633aof the ADEA does not explicitly allow such an awarfdalmer 787 F.2d 300.In Palmer
the Eighth Circuit addressadhethera courtis “authorized to award attorneys’ fees to a federal
employee who prevails at the administrative lerea claim of age discrimination brought under
the ADEA.]” Id. The Eighth Circuitnoted that Sectior633a(c) “did not make explicit
provision for the recovery of attorneys’ feearidconclucedthat
[w]hile [the plaintiff] would have this court construe the broad language of
[Section 633a(c)] to authorize an award of fees in this case, to reach such a result
would require this court to ignore the mandate of Alyeska[ Pipeline Serv. Co. v.
Wilderness Soc’y421 U.S. 240 (1975), requiring each litigant to pay its own
attorneys’ fees absent express statutory authorization to the contrary] anplyto i

a remedy not expressly provided for by Congress. This we have no authority to
do.

Palmer 787 F.2d at 301-02.

Plaintiff attempts to nderminePalmets application here, by distinguishing it on its facts.
While it is true that th&almercaseis factually distinguishablbecausat involved a request for
attorneys fees after thelaintiff prevailed on his ADEA claim in administrative proceedings
(rather thann judicial proceedings), the Eighth Circsitdecision considered the same statutory
language at issue here, 29 U.S.C. 8&8), to ascertain whether attorney’s fass available.
Moreover, in considerinthe availability of an attorney fee awatte Eighth Circuitid not rely

on the fact the plaintiff sought an award after prevailing at the administraiele llmstead, the



Eighth Circuit’'s decision was based on the statutory language, sovereign immpiindyles,
and parameters of the American Rule regarding attorney fee awdrdeCourt concludes that
Palmeris applicable here and precludes an award of attasriegs directly under the ADER.

Plaintiff fails to identify express language in Section 633a unambiguously wathiag
federal government’'sovereign immunity fo(1) an award of monetary relieeyond lack pay
or (2) an award of attorneys’ds. Accordingly,the Court grant®efendant’spartial moton to
dismissPlaintiffs ADEA claims for monetary relief beyond an award ledéick payunder 29
U.S.C. § 633df he prevails on his ADEA claims.

B. Timeliness of Plaintiff's claim for gender discrimination under Title VII

Defendant asserts that Plaintiff's Title Vi&ilure-to-promote claim in Count Il is
untimely on the ground thathe onlyarguably gendebaseddiscriminatory conductegarding
promotionsalleged in Plaintiffs first anended omplaint occurred in @9-10*  Plaintiff
responds that his Title Viilaim s timely because he alleges in his firsteanded omplaint that
hewas denied a promotion in about August 2013 because geherandhe reported it t@n
EEOcounselor within 45 days, on September 16, 2013.

“In order for a federal employee to sue for sex discrimination under Titlethél,
employee must initiateontact with an EEO counselor ‘within 45 days of the date ofhier

alleged to be discriminatoty. Jenkins v. Mabus, 646 F.3d 1023, 1026 (8th Cir. 2Q4a¢ting

9 In his reponse to Defendantjsartial motion to dismisshe claim for attorneys’ fees with respect to his
ADEA claims Plaintiff alsocontends the Equal Access to Justice Act (“EAJA8,U.S.C. § 2412(b), authorizes an
award of attorney’s fees if Plaintiff @vails For his ADEA claims, howeveRlaintiff's first amendedcomplaint
expresslyalleges that he is entitled to recover attorney’s fees under the ABrigAdoes not mention the EA34 a
basis for such an award. The Court declines to additesisis timewhether Plaintiff may be able to recover
attorney’s fees under tiEAJA if he prevails on his ADEA claims

1 Defendant did not move to dismiss Plaintiff's “failtb@promote”discriminationclaim under Title VII
(Count Il) on thegroundthat it failed to state a claim under Title VIAccordingly, the Court does not address that
argument, which Defendant raised in the alternative for the firg tn his reply brief. Instead, this discussion
focuses only on whether Plaintiff's Title VII claim in Count Il was tiynbased on when PIdiff spoke with an
EEO counselor after the allegedly discriminatory failure to promote.
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29 C.F.R. § 1614.105(a)()1 accordEllis v. Donahoe, 2014 WL 7335161, at *4 (E.D. Mo. Dec.

19, 2014) (No. 4:1&V-238 CDP). A federal employee’slaim for damages related ttiscrete
acts ofdiscriminaton occurringmore than 45 days before a plaintiff contacts an EEO counselor

is time-barred. SeeBetz v. Chertoff, 578 F.3d 929, 937"(&ir. 2009) (thefederal employee’s

ADEA retaliation claims are based on “discrete acts that required her to contact an EEO
counselor within 45 days of their occurrence. She did not do so and is therefore barred from
bringing an action based specifically on those occurrencgdiy, 2014 WL 7335161, at *4

(“Any alleged discrete discriminatory acts that occurred outside abr@eth[e] 45day window

[for speaking with an EEO counselor] are considered bareed”)

Plaintiff argues that allegations in hidirst amended omplaint detaila series of
conversatins betweernim and his supervisor that occurred within gggplicable45-day time
frameand his failure to obtain a promotion in about August 2013 constitutes the discrete conduct
on which his Title Vliclaim is basedPlaintiff's first amended omplaint stateg relevant part:

20. On or about August 20, 2013, Plaintiff became aware of -43GS

Supervisory Hydrologist position located at the [office] posted on the federal

government’s jobs website.

21. Plaintiff discitssed with[his supervisor]the GS13 position on the

USAJOBS website. Shortly after telling[his supervisor]about the position,

another superior in the . .aoffice, who would be the Selecting Official (“SO”) for

the GS13 position, announced to Plaiftthat there was a Merit Promotion

announcement out for[d] position.” Upon Plaintiff's questioning, the SO

admitted that anyone qualified could apply for the position.

22. Following this conversation, Plaintiff spoke to [his supervisdrdut
the position again. [Plaintiff's supervisor]told Plaintiff that he should not try

to take the position . ., .instructed Plaintiff not to apply for the position, and told
Plaintiff that he could still try to get a neupervisory GS-13 position.

25. In fact, prior to Plaintiff's interview,[Plaintiff's supervisor]told
Plaintiff that he did not have a chance at getting the promotion. When Plaintiff
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reminded[his supervisorjof the promotion of the female GI2 who had been
promoted in 2009/2010 to GB3 and asked whether that was possible for him,
[Plaintiff's supervisorjtold Plaintiff that the only reason that position was created
was because that GI2 “was a womairi

52. On or about September 16, 2013, Plaintiff contacted an EEOetmuns
and complained of discrimination on the basis of age and sex.

(Pl.’s first am. compl.EECF No. 9).

Construing the allegations in Plaintifffsst anended complainin his favor, the Court
finds thatPlaintiff alleged discreteliscriminatoy conductoccurringwithin Title VII's 45-day
“initial contact” period Specifically, Plaintiff alleges he asked his supervisor about one or more
possible pomotionson or after August 20, 2013; Plaintiff's supervisor discouraged Plaintiff’s
pursuit of any of those position®laintiff did not receive any promotion at that timand
Plaintiff spoke to an EEO counselor on September 16, 201&refore,Plaintiff's Title VII
discriminationclaim in Count llis timely. Accordingly, Defendant’gartial motion to dismiss
Plaintiff's Title VII claimis denied.

Accordingly, after careful consideration,

IT IS HEREBY ORDERED thatDefendans partialmotion to dismis$ECF No. 10]Jis
GRANTED in part sothat Raintiff's claims for damages other than back paywountsl and
IV areDISMISSED, and is otherwise DENIED

Plaintiffs ADEA claims in Counts | and IV for a permanent injunction, a fton, an
award ofback pay, and an award of front pay remain pending, as do both of Plaintifs/Titl

claims in Counts Il and IlI.

;’fz;r Ere /{ K{ leﬁ—__,

PATRICIA L. COHEN
UNITED STATES MAGISTRATE JUDGE

Dated thisl6" day of November, 2018.
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