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UNITED STATESDISTRICT COURT
EASTERN DISTRICT OF MISSOURI
EASTERN DIVISION
LOUIS NEAL ZEIGENBEIN
Plaintiff,
V. No. 4:17€V-2749 AGF

STEVE HOWELL et al.,

N N N N N N N N

Defendants.

MEMORANDUM AND ORDER

This matter is before the Court oefdndang Eric Jones and Warren Howaranotion
dismiss forfailure to state a claindefendant Sergeant Igeanotion for summary judgmerand
several miscellaneous motions brought by plaintifihe matters are fully briefed and ready for
decision. Fothe following reasonshe Court willdeny defendants Jones and Howard’s motion
to dismiss grant Sergeant Ipoc’s motion for summary judgment, and deny plaintiff's
miscellaneous motions

l. Background

Plaintiff, a prisoner currently housed at Mobetlgrrectional Centgf‘MCC”), bringsthis
action under 42 U.S.®.1983 for violations of his Eighth Amendment rights, alleging defendants
Jones andHowardfailed to protect him from substantial risk of serious harRiaintiff alleges
that while he wasvorking as a carpentry helper in the Missouri Vocational Enterprisesaponcaf
South Central Correctional Center (“SCCC”), his supervistetendants Jones and Howard
directed him to clean the belt oTanesavesanding machine in an unsafe mannertanehtened

him with time in solitary confinement if he refused. While cleaning the sandihg$directed,
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plaintiffs hand was caught in the moving belt and severely injured. Plaintifuihdsrgone
multiple surgeriesbut his injuries are permanent and he continues to experience pain.

While still incarcerated at SCCC, plaintiff gave all his legal evideeleted tahis case to
a fellow inmate practicing law, Ace Wilkens. After plaintiff was transfert@dCC, Mr.
Wilkens was placed inegregation. When Mr. Wilkens was released from segregation, plaintiff
states defendant Sergeant Ipoc, Property Room Sergea6ICC would not allow Wilkens to
have access to any legal properitycluding plaintiff's legal file Plaintiff brings his claims
againstSergeantpoc for infringing his right of access to the courts.

Defendantgones and Howard move to dismiss for failure to state a claim, assert qualified
immunity, and move to dismiss plaintiff's claims for injunctive relieDefendantSergeant Ipoc
moves for summary judgment, stating that plaintiff failed to properly exhaustimmiatrative
remedies.

. Legal Standards

A. Motion to Dismiss

To survive a motion to dismiss under Rule 12(b)(&)civil rights complaint must contain
facts which state a claim as a mattefaa¥ and must not be conclusory.Gregory v. Dillards,
Inc., 565 F.3d 464, 473 (8th Cir. 2009) (en banc) (quotations aattbaitomitted). “A plaintiff
must assert facts that affirmatively and plausibly suggest that the plessd#re right he claims
rather than facts that are merely consistent with such a’riglet. (quotations and citation
omitted). “While a plaintiff reed not set forth detailed factual allegations or specific facts that
describe the evidence to be presented, the complaint must include sufficientdietadions to
provide the grounds on which the claim restdd. (quotations and citations omitted).

B. Summary Judgment




Rule 56(c) provides that summary judgment shall be entdréek pleadings, depositions,
answers to interrogatories, and admissions on file, together with the affjdbaity, show that
there is no genuinissue as to any material fact and that the moving party is entitled to a judgment
as a matter of law. In ruling on a motion for summary judgment, the court is required to view the
facts in the light most favorable to the Amoving party and must givaat party the benefit of all
reasonable inferences to be drawn from the underlying fakstgiStor Leasing v. Farron826
F.2d 732, 734 (8th Cir. 1987). The moving party bears the burden of showing both the absence of
a genuine issue of material fact dnd entitlement to judgment as a matter of laAnderson v.
Liberty Lobby, InG.477 U.S. 242 (1986Matsushita Elec. Indus. Co. v. Zenith Radio Co4{F5
U.S. 574, 586-87 (1986); Fed. R. Civ. P. 56(c).

Once the moving party has met his burden, themowing party may not rest on the
allegations of his pleadings but must set forth specific facts, by affidawither evidence,
showing that a genuine issue of material fact exists. Fed. R. Civ. P. 58ieerson477 U.S. at
257; City of Mt. Pleasant, lowa v. Associated Elec. Coop., B8 F.2d 268, 2734 (8th Cir.
1988). Rule 56(c)mandates the entry of summary judgment, after adequate time for discovery
and upon motion, against a party who fails to make a showing sufficient to estabésisteece
of an element essential to that pastgase, and on which that party will bear the burden of ptoo
trial.” Celotex Corp. v. Catretd77 U.S. 317, 322 (1986).

[11.  Discussion

A. Defendant Jones an¢éHoward’sMotion to Dismiss

Defendantslones and Howard moue dismissplaintiff's complaint on the basis that

plaintiff=s claims againghemfail to state a claim um which relief can be granted, and that they



are entitled to qualified immunity.Defendantsalso seek i@missal of plaintiff's claim for
injunctive relief. The Court will address each argument separately.
1. Failure to State a Claim

“The Eighth Amendment’s prohibition against cruel and unusual punishment applies to
conditions of confinement, and prison work assignments fall under the ambit of conditions of
confinement.” Ambrose v. Youngd74 F.3d 1070, 1075 (8th Cir. 2007). Wherg,hare, a
prisoner is challenging prison conditions, he must prove defendants acted with deliberat
indifference. “In the work assignment context, prison officials are deliélgrindifferent when
they ‘knowingly . . . compel convicts to perform physieddor . . . which is beyond their strength,
or which constitutes a danger to their . . . health, or which is unduly painf@tbate v.
Lockhart 7 F.3d 1370, 1374 (8th Cir. 1993) (quotiRgy v. Mabry556 F.2d 881, 882 (8th Cir.
1977));see also Neal v. St. Louis Cty. Bd. of Police Comr1tg F.3d 955, 958 (8th Cir. 2000)
(holding “in rapidly evolving, fluid, and dangerous situations which preclude the luxugirof
and reflective deliberation, [an official]'s action will shock the consciemdg ib the [official]
intended to cause harm,” whereas, when an official “is afforded a reasonabléuoppdo
deliberate . . . the chosen action will be deemed ‘conscience shocking'’ ifidrevaas taken with
‘deliberate indifference’™).

In his motion todismiss, @éfendantHowardargues thatplaintiff's case must be dismissed
because he cannot make the requite showingHibvardacted with deliberate indifference when
he orderedglaintiff to clean the Timesaveandingmachine in an unsafe manneFor siypport,
defendantites Choate v. Lockhayt7 F.3d 1370, 1374 (8th Cir. 1993)case in which an inmate
assigned to a construction créell off the roof ofa garage hevas building In Choate the

plaintiff, Mr. Choate brought a8 1983 case alleging thgefendant prison officials violated his



Eighth Amendment right toebfree fromcrueland unusual punishment by making him work on a
dangerous roofing job.

As it happened, MiChoatehad an artificial knee cap s right kneeandhe repeatedly
complained to the prison doctor abdus constructionwork assignmat because of his knee
problems. But he never communicated any of his complaints to defendants, who svere hi
supervsors on the construction site. On the day oijisy, Mr. Choatewvasworking on the roof
of agarage when he slipped on sawdust and fell off the roof onto the concrete below, sustaining
injuries to his feet and ankles.

The district courgranted summary judgment in favor of plaintithoate ard the Eighth
Circuit reversed. The Eighth Circuit concluded that defendants’ conduct did not rise to the level
of deliberate indifference. Importantly, the Court found none of the defendantisopeknew
or should have known of Mr. Choate’s various physical limitations, incluthiaghe experienced
pain, weaknessnd poor balance because of his knee problems. “[T]here is simply no evidence
that [defendants] should have known that Choate had an artificial knee cap; thalcheot lift,
bend or squat for prolged periods; that he had a restricted medical classification; that he had
made repeated requests to a prison doctor to remove him from construction duty because of his
knee problems.” ThEighth Circuit found the evidence did not “even approach the exgaint
that the site supervisors acted with deliberate indifferendd.’at 1375.

Here,unlike Choate plaintiff was ordered by his prison official supervisor to perform an
inherently unsafe taskcleaning the belt of a wide belt sander by overriding #fetg opening
the back doorand using an improper cleaning blamk amoving belt This method of cleaning
the sander was s#angerous that the manufactuoérthe machine placed a warning label and a

safety switch on the machine to prevent users fraemgting it. Although dfendants state



“neither of [plaintiff's] allegations demonstrate that [Howard] knew of the saliat riskof harm
posed by the time savérthis is untrue. Plaintiff alleges he explicitly told Howard of the
substantial risk oharm. Plaintiff saidto Howard, “No, you are having me [] do something that
goes against what is taught, you do not put your hands near moving belts[.] [Tijirws&ns

on the machine reads ‘DO NOT PUT YOUR HANDS NEAR MOVING BELTS AND DO NOT
OPERATE MACHINE WITH THE DOOR OPEN.”Even had plaintiff not explicitly told
Howard of the risk of harm, there was a warning label on the machine, and drthiegwvas not
heeded, there was a safety switch that had to be overridden to allow plaiogén théackdoor
with the belt moving.

According to plaintiff, Howard ignored plaintiff's refusal, ignored the manufacts
warning label, overrode the safety switaind forced plaintiff under duress to clean theving
beltof the beltsander. Unlike defendant prison officials i@hoate who had no knowledge of Mr.
Choate’sknee problems and the risks posed to him by roof work, Hekgard knew of the
substantial rik posed to plaintiff's safety and deliberately disregarded these rifks.Court will
deny defendantdoward and Jones’ motion to dismiss for failure to state a claim.

2. Defendant Jones

Defendant Joneghe floor manager ahe Missouri VocationalEnterprises carpentry
program, states that plaintiffs case should be dismissed as to him because plaintijf's on
allegationagainst hims thathe drafted the interoffice memorandum stating that plaintiff would
clean the Timesaver machine agaitiet mamfacturer's recommendations. Jones states that
“[t]his lone action fails to establish that defendant Jones knew that Plaeifhearcerated under
conditions creating a substantial risk of harm and that Jones knew of and dd{ilnksedgarded

that isk.”



“Liability under 8§ 1983 requires a causal link to, and direct responsibility for, thedlleg
deprivation of rights.” Madewell v. Rober{s909 F.2d 1203, 1208 (8th Cit990) To be
cognizable undeg 1983, a claim must allege that the defendant was personally involved in or
directly responsible for the incidents that deprived the plaintiff of his constifltirights.
Martin v. Sargent780 F.2d 1334, 1338 (8th Cir. 1985)

Plaintiff's declaratorystatement, attached to his complaint, states that both Jones and
Howard wanted plaintiff “to run thgTimesaver]due to excess money being spent on sanding
belts.™ ECF No. 12 at 1. After Howard instructed plaintiff how the sander was to be cleaned,
plaintiff alleges Jones wrote the interoffice communication stating that plaintiff woeéh the
belt in the unsafe manneagainst the manufacturespecifications Viewed in the light most
favorable to plaintiff, the Court finds that defendant Jonespsesonally involved in the decision
to have plaintiff clean the Timesaver belt by overriding the safety and tigrigock cleaner on
the moving belt. As alleged by plaintiff, Jones knew of and approved of plaiehicg the
Timesaver sanding belt ithis manner. The Court will deny defendant Jones’ motion to dismiss
on this ground.

3. Qualified Immunity

Qualified immunity protectgovernment officials from liability under 42 U.S.C. § 1983,
but not if their conductviolated clearly established stiéory or constitutional rights of which a
reasonable person would have knowrNelson v. Corr. Med. Sery$83 F.3d 522, 527 (8th Cir.
2009) (en banc) (quotation omittedgeManess v. Dist. Courd95 F.3d 943, 944 (8th Cir. 2007)
(analyzing qualifiedmmunity on 28 U.S.C. § 1915(e)(2)(B) review). The tests for whether an

officer is entitled to qualified immunity are: (1) whether the facts alleged, takie light most

! Plaintiff's declaratory statement is part of plaintiff's complaint flbparposes. Fed. R. Civ. P.
10(c).
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favorable to the injured party, show that the officer's conduct violated aitatiostal right; and
(2) whether the constitutional right was clearly established at the time déphivation so that a
reasonable officer would understand his conduct was unlavelrson v. Callahan555 U.S.
223, 231 (2009).

As discussed in Pattl.A.1, suprg the Court finds that the facts alleged, viewedhe
light most favorable to plaintiffshow that defendants Howard and Jomese deliberately
indifferent to plaintiff's safetywhen they forced him to override the Timesasandingbelt’s
safety switch and clean thmoving belt using an improperly sizedeaning block. Plaintiff's
Eighth Amendmentightsto be free of cruel and unusual punishmeate clearly established at
this time and a reasonable officer would have understiebeindard’ conduct was unlawful
Basedon the allegations of the conapit, the Court will deny defendants’ motion to dismiss on
gualified immunity grounds. If, after discovery, defendants seek to renew their qualified
immunity argument, the Court will address the issue on summary judgment.

4. Injunctive Relief

For injunctive relief, mintiffs seeks the necessary medical servafes pain mitigating
specialist, orthopedic surgeon, and physical therapist as prescribed. r iImdkien to dismiss,
defendants state this injunctive relief is unavailable because plaintifibhagown an irreparable
injury. Defendant also states that injunctive relegarding transfer (which plaintiff has not
sought) is improper.

“[FJor an injunction to issue a right must be violated and [] the court must determine
whether a cognizable danger of future violation exists and that danger must blancsemere
possibilty.” Goff v. Harper 60 F.3d 518, 521 (8th Cir. 1995) (internal quotations omitted).

Again, viewed in the light most favorable to plaintiff, he has alleged an irreparablg iinhe



does not receive proper medical treatment. He states he is culremdydenied appropriate
medication, access to an orthopedic surgeon, and physical therapy. “Nehdgldl care has
stopped since Dr. Ruanne Stamps became the head doctor at MCC.” The Court findmttft pl
has a stated a plausible claim for mgtive relief, and will dengefendants’ motion to dismiss on
this ground.

B. Defendant Sergeaipoc’s Motion for Summary Judgment

Defendant Sergeaippoc moves for summary judgment on the complaint on the basis that
plaintiff failed to properly elkaust s administrative remediesUnder 42 U.S.C. § 1997e(a), a
prisoner may not bring an action under 8 1983til such administrative remedies as are available
are exhausted.” “An inmate exhausts a claim by taking advantage of ep¢hesprison holds
outfor resolving the claim internally and by following the ‘critical proceduules’ of the prison’s
grievance process to permit prison officials to review and, if necessargcicthe grievance ‘on
the merits’ in the first instance.’ReedBey v. Pramstller, 603 F.3d 322, 324 (6th Cir. 2010)
(quotingWoodford v. Ngo548 U.S. 81, 95 (2006)).

Sergeantpoc statesthat plaintiff failed to properly exhaukis administrative remedies
because although he filed two grievances at SCCC regarding the allegatioasinmiaid
complaint, these grievances do mointain any facts regarding Serge$mic and the alleged
deprivation of property. Plaintiff does not disputat he has riofiled a grievance against
Sergeantpoc regarding his taking of plaintifflegal paperwork, which was in the possession of
offenderAce Wilkens. Plaintiffstates that he learned Sergeaotc refused to return plainti§’
paperwork to Wilkens through offender Schnick at SCCC. When offender Schnick tatked t
legal department at SCCC, Schnick was told plaintiff would have to file a compRlaintiff has

not filed a complaint.



As a resultSergeantpoc has shown thathis entitled to summary judgment on the issue
of plaintiff's failure to exhaust administrative remedies.

C. Plaintiff's Motions to Supplement and to Accept Relevant Evidence

Plaintiff has filed a motion to supplement his complaint to add more recemngalfact
allegations(ECF No. 17). The Court does not accept amendmetaisthe complaintby
interlineation because it creates confusion in the record. If plaintiff wishes to add facts to hi
complaint,the proper procedure is file a motion for leave to amend his complaint, attaching to
the motion tle proposed amended complaint. Because plaintiff's motion to suppleeeks to
amend his complaint through interlineation, the Court will deny plaintiff’s motion to eungpit.

Also, plaintiff hasfiled two mdions to accept relevant evidence (ECF Nos. 25 and 30).
This evidence includes his IRR file, documents concerning his conduct violatiomliagimf his
continuing medical complaints, and his medical history. These docuarergievanto the case
and should be produced during discovery. These docummalitikely be filed as exhibits to
future motions, and used at trialThere is no mechanism under thederalRules of Civil
Procedure, howevgwhereby the Court can accept this evidence intodberd at this point in the
proceedings. The Court will deny plaintiffs’ motions to supplement the rectirduwprejudice.

D. Plaintiff's Motion for Appointment of Counsel

Finally, plaintiff has renewed his motion for appointment of counsel. As the Sated
in its initial order, the facts and legal issues involved in plaintiff's caseatisorcomplicated that
the appointment of counsel is warranted at this time. Plaintiff has shown thetl@une is
capable of adequately preparing and presgrtis factual and legal arguments to the Courhe
Court will deny plaintiff’s motion to appoint counsel without prejudice to refiling liatéhe case.

Accordingly,
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IT IS HEREBY ORDERED that defendantSergeantlpoc’s motion for summary
judgment iISGRANTED. [ECF No. 14]

IT ISFURTHER ORDERED that defendants Warren Howard and Eric Jones’ Motion to
Dismiss isDENIED. [ECF No. 13]

IT IS FURTHER ORDERED that plaintiff's motion to supplement and motsoto
accept relevant evidence &@&NIED. [ECF Ncs. 17, 25, 30]

IT IS FURTHER ORDERED that plaintiff's motion to appoint counsel BENIED
without prgudice. [ECF No. 19]

A patrtial judgment will accompany this memorandum and order.

The Court is also enteig a separate case managemedéeiotoday.

Datd this 31stlay ofAugust, 2018.

AUDREY G. FLEISSIG
UNITED STATES DISTRICT-JUDGE
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