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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF MISSOURI
EASTERNDIVISION

KIMMY M. RAY , )

)
Plaintiff, )

)
V. )

) Case Na1:17-CV-2908SPM

)

)

)
NANCY A. BERRYHILL, )
Deputy Commissioner of Operations, )
Social Security Administration, )

)
Defendant. )

MEMORANDUM OPINION

This is an action under 42 U.S.C. 88 405(g) and 1383(fm(3ydicial review of the final
decision of Defendant Nancy A. Berryhill, Deputy Commissioner for Operationsgl Smxurity
Administration (the “Commissioner’flenying the application of PlaifftiKimmy M. Ray
(“Plaintiff”) for Disability Insurance Benefits (“DIB”) under Title Il of the Soc&dcurity Act, 42
U.S.C. 88 40%t seq.and for Supplemental Security Income (“SSI”) under Title XVI of the Social
Security Act, 42 U.S.C. 88 138&t seq(the “Act”). The parties consented to the jurisdiction of
the undersigned magistrate judge pursuant to 28 U.S636(&). (Doc.8). Because | find the
dedsion denying benefg was not supportethy substantial evidence, | wilteverse the
Commissioner’s denial d?laintiff’'s applicationand remandhe casdor further proceedings

l. PROCEDURAL BACKGROUND

In July 2014, Plaintiff applied for DIB and SSlI, alleging that she had been unable to work

since March 19, 2014. (Tr. 198)8). Her application was initially denied. (Tr. 137). On November
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5, 2014, Plaintiff filed a Request for Hearing by Administrative Law Jud@d)(Ar. 144, 146).
On September 13, 2016, the ALJ held a hearing. (Fr.1380n January 12, 2017, the ALJ issued
an unfavorable decisiofinding Plaintiff not disabled. (Tr.@37). Plaintiff filed a Request for
Review of Hearing Decision wWitthe Social Security Administration’s Appeals Council, and on
November 6, 2017, the Appeals Council denied the request for review-8)r.Plaintiff has
exhausted all administrative remedies, and the decision of the ALJ standdiaal thecision of
the Commissioner of the Social Security Administration.

Il FACTUAL BACKGROUND ?

Plaintiff testified at the hearing before the ALJ as follows.rfawas born on June 25,
1964. (Tr.45-46). She finished the eleventh grade, after being “put out of the school” for
behavioral problems. (Tr. 46). She does not tlsin was irspecial education. (Tr. 46). She last
worked in May of 2011, putting bottles on an assembly line. (Tr. 46). She has also dairiged
child carein her homeand in aday care (Tr. 46, 62, 64-65).

Plaintiff lives with a boyfriend, who des the shopping, cooking, and household chores;
she watches TV or lies around. (Tr. 50). She sonas goes to the grocery store with him. (Tr.
56). She writes down a grocery list, but he helps her with how to spell things. (Tri&6).
boyfriend will make her a plate of food and put it in the microwave so that she justhehtihe
button. (Tr. 8-55). She could not read the instructions on a box of macaronhaesk; and she
would not be able to read a newspaper article. (Tr. 55). She has a cell phone but does not text. (T
51-52).She cannot focus on a-B@inute television show from beginning end. (Tr. 53)She has

children and grandchildren; she talks on the phone with them, and they stop by toces loer

! Because Plaintiff's arguments are directed entirely toward the ALdim§megarding Plaintiff’s
cognitive impairment, the Court focuses its discussion of the facts relevarititaphadment and
related limitations.



twice a month. (Tr. 51). She has three or four friends who come to visit her aboutrtfoee
times a month; they sit around and talk. (Tr. 56).

Plaintiff has been having hallucinations for three of four years in which she sees dead
people and hears voices. (T7.-48 53). She does not sleep well at night, and takes naps during
the day. (Tr. 53). She gets angry a lot, and when that happens she shuts the door, gaes into he
room, and starts crying. (Tr. 57). That happens about four days a week. (Tr. 57).

In her Furction Report,Plaintiff reported that she forgets a lot of thingk. 261). She
does not drive but does shop, andisteble topay bills and count change. (Tr. 263). Her hobbies
are reading and watching television, but when reading she does not understand some words. (T
264). She reported problems with memory, concentration, and understanding. (Tr. 265).

Plaintiff's boyfriend completed a Thir@arty Function Report. In addition to physical
issues, he reported that Pi@if does not go out alone because she believes someone will hurt her,
that she is not able to pay bills and does not have a checking acmdinhat she reads some
things she does not understarfdir. 27475). He reported that she does not follow written
instructions well because she has problems reading thingfatrghe understands some spoken
instructiors but not all the time. (Tr. 276).

Plaintiff's school records show that her 1Q was recorded as 68 in 1971, as 6&(hal)-
and 78 (verbal) in 1974, ars71 in 1977 (Tr. 301). Plaintiff’'s high school recordshow thain
ninth grade, she received five “F” grades, two “D” grades, and one “C” grade; hrngraike, she
received four “F” grades and two “W” grades (for “withdrawn”). $lael a cumulative GPA of
0.200 by the second semester of her sophomore year. (Tr. 304TB&@ is no record of her

completing or passing any courses after ninth grade.



Following a disability field office interview, the agency repreagve noted that it was
difficult to understand Plaintiff, as she did not speak clearly. (Tr. 229).

On September 29, 2014, Plaintiff underwent a consultative examination by licensed
psychologist Sherman S| M.E. Mr. Sklar noted that Plaintiffappeare[ed] to have a low Q.
(Tr. 351).He noted that Plaintiffspoke in an unclear manner and spoke rapidly, so it was a little
difficult to understand her, but skeas able to make herself understood.” (Tr. 3&#).reported
that she cried at several points during the examination and related ak&uly ‘tslow, dumb, and
stupid.” (Tr. 349). Her chief complaints were depression and hearing voices. (Tr. 34@)taHe
that she described difficulties in school related to her being “slow,” andaghbes peers called
her names like “stupid and midget.” (Tr. 350). She also said that others hathwall&dumb,
stupid, and slow.” (Tr. 350). She reported fights with other children in high school. (TrSB&0).
reported spending most of her days lying on the couch watching television, readiramatiches
going to the grocery storél'r. 350). She said it was hard for her to read. (Tr. 350). She reported
depression, sadness, and crying. (Tr. 350). There were no signs of a thought didertes df
tangentiality, flight of ideas, or perseveration. (Tr. 351). Her responses niivegjuestions
showed “some deficits in her social judgment, her calculation abilities amcahb®asning
abilities.” (Tr. 352). There were no obvious deficits in her ability to focus.332). She was
diagnosed with depressive disorder. (Tr. 353).

On October 29, 2014, Sherry Bassey, Ph.D., reviewed the records and noted that although
a consultative examiner had noted thatimIff “appeared to have a low 1Q,” the totality of the
evidence suggested that ki had the capacity to perform simple work. (Tr. 112-13).

Plaintiff saw a psychiatristeveral times in 2015 and 2016. The written notes are largely

illegible, but mental status examinations show that Plaintiff generally hadxaousrand/or



depressed mood and affect, borderline intellect, difficulties with recent merhorited
concentration, a guarded insight/judgment, and logical thought processes, atidhesrhad
slurred speech or “poverty of speech.”(Tr. 646-658).

On February 24, 2015, Plaintiff saw Thomas Spenfsy.D., for a psychological
evaluation. (Tr. 66:65). Plaintiff reported that she had been an average stuldgmned habitual
trouble at schoglandstated thashe planned to enroll in GED classes. (Tr. 663). Her speech was
within normal limits, her insight/judgment seemed @btand her affect was neutral. (Tr. 664). In
a test of recent redakhe was able to recall zero out of three objects. (Tr. 664). In tests ofattenti
and concentration and fund of information, she had some deficiencies. (I856d2r. Spencer
diagnosed generalized anxiety disorder and depressive disorder. (Tr.H&bS)ated that it was
his opinion that Plaintiff had “a mental illness that appears to interfere withrésent ability to
engage in employment suitable for her age, training, experience, and/oni@dumad that “the
duration of the disability couldxceed 12 months, but with appropriate treatment and compliance,
prognosis improves.” (Tr. 665).

On December 9, 2016, Plaintiff underwent a psychological evaluation by Dr. Alan J.
Politte. (Tr. 66972). Dr. Politte noted that she had an agreeable attitude, a dull facial expression,
and poor eye contact. (Tr. 669). He noted that her responses, although difficult to hear and
understand, were coherent, relevant, and logical, and that she stayed focused ctitims giveen
to her. (Tr. 669). Dr. Politte adnistered the Weschler Adult Intelligence Scale(WAIS-1V),
the Comprehensive Trdillaking Test, and the Weschler Memory Scale IV. (Tr. 6/A@).verbal
comprehension score was 63, her perceptual reasoning score was 60, her workingsoeraory
was 63, her processing speed was 65, and her full scale IQ was 57. (TiHe8frcentile scores

for the WAISIV ranged from 0.2 to the®percentile She was noted to be functioning at the low



end of the mild mental retardation range. (Tr. 60h the comprehensive trarlaking test, her
scores ranged from severely impaired to average. (Tr. 671). On the mealeriest, she scored
“extremely low”in every area tested (auditory memory, visual memory, visual working memory,
immediate memory, andelayed memory). (Tr. 671).

[Il.  STANDARD FOR DETERMINING DISABILITY UNDER THE ACT

To be eligible for benefits under the Social Security Act, a claimant pnogé he or she
is disabledPearsall v. MassanarR74 F.3d 1211, 1217 (8th Cir. 200Bgaker v.Sec’y of Health
& Human Servs.955 F.2d 552, 555 (8th Cir. 1992). The Social Security Act defines as disabled
a person who is unable “to engage in any substantial gainful activity by reasonroédicgally
determinable physical or mental impairment vilhéan be expected to result in death or which has
lasted or can be expected to last for a continuous period of not less than 12 months.” 42 U.S.C. 88
423(d)(1)(A); 1382c(a)(3)(A)see also Hurd v. Astru®21 F.3d 734, 738 (8th Cir. 2010). The
impairment nust be “of such severity that he is not only unable to do his previous work but cannot,
considering his age, education, and work experience, engage in any other kind of alibstanti
gainful work which exists in the national economy, regardless of whether such waigkiexthe
immediate area in which he lives, or whether a specific job vacancy exisiis, or whether he
would be hired if he applied for work.” 42 U.S.C. 88 423(d)(2)(A); 1382c(a)(3)(B).

To determine whether a claimant is disabled, the i@imsioner engages in a frstep
evaluation process. 20 C.F.R. 884.1520(a), 416.920(a3pe also McCoy v. Astrué48 F.3d
605, 611 (8th Cir. 2011) (discussing the fstep process). At Step One, the Commissioner
determines whether the claimant is currently engaging in “substantial lgactifuty”; if so, then
he is not disabled. 20 C.F.R.4®.1520(a)(4)(1)416.920(a)(4)(i)McCoy, 648 F.3d at 611. At

Step Two, the Commissioner determines whether the claimant has a sevemaanpaithich is



“any impairment or combination of impairments which significantly limits [the claimant’s]
physical or mental ability to do basic work activities”; if the claimant does not hageeaes
impairment, he is not disabled. 20 C.F.R. 88 404.1520(a)(4)(ii), 404.1520(c), 416.920(a)(4)(ii),
416.920(c);McCoy, 648 F.3d at 611. At Step Three, the Commissi@vatuates whether the
claimant’s impairment meets or equals one of the impairments listed in 20 GaR.BR0#, Subpart
P, Appendix 1 (the “listings”). 20 C.F.R8404.1520(a)(4)(iii), 416.920(a)(4)(iiiMcCoy, 648
F.3d at 611. If the claimant has such an impairment, the Commissioner will fincatimard
disabled; if not, the Commissioner proceeds with the rest of thestiyeprocess. 20 C.F.R. 88
404.1520(d), 416.920(dMcCoy, 648 F.3d at 611.

Prior to Step Four, the Commissioner must assess the claimant’s “residuainfainc
capacity” (“RFC”), which is “the most a claimant can do despite [his orlimngthtions.” Moore
v. Astrue 572 F.3d 520, 523 (8th C2009) (citing 20 C.F.R§ 404.1545(a)(3) see als@0 C.F.R.
88 404.1520(e), 416.920(e), 416.945(a)(1). At Step Four, the Commissioner determines whether
the claimant can return to his past relevant work, by comparing the claimar@ svi@f the
physical and mental demands of the claimant's past relevant we@fk. C.F.R. 88§
404.1520(a)(4)(iv), 404.1520(f), 416.920(a)(4)(iv), 416.92f:Coy, 648 F.3d at 611. If the
claimant can perform his past relevant work, he is not disabled; if the claiararit, tle analysis
proceeds to the next stdf. At Step Five, the Commissioner considers the claimant’'s RFC, age,
education, and work experience to determine whether the claimant can makestmexj to
other work in the national economy; if the claimant cannot make an adjustment to other work, the
claimant will be found disabled. 20 C.F.R. 88 404.1520(a)(4)(v), 404.1520(g), 416.920(a)(4)(v),

416.920(g) McCoy, 648 F.3d at 611.



Through Step Four, the burden remains with the claimant to prove that he isdlisable
Moore 572 F.3d at 523. At Step Five, the burden shifts to the Commissioner to establish that,
given the claimant’'s RFC, age, education, and work experience, there ardieasignumber of
other jobs in the national economy that the claimant caonperfd.; Brock v. Astrug674 F.3d
1062, 1064 (8th Cir. 2012).

IV.  THE ALJ’ SDECISION

Applying the foregoing fivestep analysis, thé\LJ here found thatPaintiff has not
engaged in substantial gainful activiiypceMarch 19, 2014, the alleged onset détet Plaintiff
had the severe impairmendf minimal degenerative changes of the lumbar spine with lumbago,
borderline intellectual functioning, depression, generalized anxiety dis@migrpostraumatic
stress disordegndthat Plaintiffdid not have a impairment or combination of impairments that
meets or medically equals the severity of one of the listed impairments ik 0 &£404, Subpart
P, Appendix 1(Tr. 21-22).The ALJ found that Plaintiff hathe RFC to perform light work as
defined in 20C.F.R. & 404.1567(bjand 416.967(b) except that she must never climb ladders,
ropes, or scaffolds and is capable of performing simplef@teo-step tasks in an environment
where there are only occasional work place changes and where contact with sigereis
workers or the general public is occasional. (Tr. 28)Step Four, the ALJ found &htiff unable
to perform any past relevant wofHr. 31). At Step Five, relying on the testimony of a vocational
expert, the ALJ found Plaintiff capable of performing other jobs existing infisigni numbers in
the national economy, including bottling line attenddittjonary of Occupational Titlefo.
920.687042), folding machine operatddictionary of Occupational TitleNo. 208.685014), and
production line sorteictionary of Occupational Titleslo. 813.684022). (Tr. 32). Accordingly,

the ALJ concluded thatl&ntiff was not disabled within the meagiof the Act.



V. DISCUSSION

Plaintiff argues that this case should be reversed and remanded due to errors in the ALJ’s
analysis at Step Three of whether Plaintiff met or equakthg 12.05.

A. Standard for Judicial Review

The decision of the Commissioneust be affirmed if it complies with the relevant legal
requirements and is supported by substantial evidence in the record as aSekdé2 U.S.C.
88405(g); 1383(c)(3)Richardson v. Peralegd02 U.S. 389, 401 (1971HateFires v. Astrug564
F.3d 935, 942 (8th Cir. 200%¥stes v. Barnhay275 F.3d 722, 724 (8th Cir. 2002). “Substantial
evidence ‘is less than a preponderance, but enough that a reasonable mind npghs ackuate
to support a conclusion.’Renstrom v. Astrye680 F.3d 1057, 1063 (8th Cir. 2012) (quoting
Moore 572 F.3d at 522). In determining whether substantial evidence supports the
Commissioner’s decision, the court considers both evidence that supports that deaision

evidence that detracts from that decisidnHowever, the court “do[es] not reweigh the evidence
presented to the ALJ, and [it] defer[s] to the ALJ’s determinations regatuengrédibility of
testimony, as long as those determinations are supported by good reasons andasubstanti
evidence.”Id. at 1064 (quotingsonzales v. Barnhar465 F.3d 890, 894 (8th Cir. 2006)). “If,
after reviewing the record, the court finds it is possible to draw two incongisteitibns from the
evidence and one of those positions represents the ALJ’s findingsutienust affirm the ALJ’s
decision.”Partee v. Astrug638 F.3d 860, 863 (8th Cir. 2011) (quotiagff v. Barnhart421 F.3d
785, 789 (8th Cir. 2005)).

B. The ALJ’s Step Three Analysis

Plaintiff argues that this case must be reversed and remanded bdwaisd erred in ér

analysis at Step Three of whether Plaintiff met or equaled listing 12.06ifiSgey, Plaintiff



argues that the ALJ erred by requiring that all of the requirements of thg bstisatisfied before
Plaintiff was age 22, by incorrégtevaluating the facts of Plaintiff's activities of daily living, by
focusing too much on Plaintiff’'s adaptive strengths rather than her defitbydailing to obtain
evidence regarding whether Plaintiff equaled Listing 12.05.

The Listing of Impairments in 2C.F.R.§ 404, Subpart P, Appendix 1 (the “Listings”)
“describes for each of the major body systems impairmentfthibaCommissioner¢onsiders to
be severe enough to prevent an individual from doing any gainfultgctegardless of his or her
age, education, or work experieric20 C.F.R. § 404.1525(3)416.925(a) The claimant has the
burden of proving that his impairment meets or equals a list@ayl5on v. Astrug604 F.3d 589,
593 (8th Cir. 2010)"To meet a listing, an impairment must meet all of the lissirgpecified
criteria” Johnson v. Barnhar890 F.3d 1067, 1070 (8th Cir. 2004).

At the time of the ALJ’s decision, Listing 12.05 read as folldws:

12.05 Intellectual Disability: Intellectual disability refers to sigigantly

subaverage general intellectual functioning with deficits in adaptive functioning

initially manifested during the developmental period; i.e., the evidence

demonstrates or supports onset of the impairment before age 22.

The required level of sevigy for this disorder is met when the requirements
in A, B, C, or D are satisfied.

A. Mental incapacity evidenced by dependence upon others for
personal needs (e.g., toileting, eating, dressing, or bathing) and
inability to follow directions, such that the use of standardized
measures of intellectual functioning is precludéaRy]

B. A valid verbal, performance, or full scale 1Q of 59 or |e€4]

2 Effective January 17, 2017, Listing 12.05 was amen&e#:Revised Medical Criteria for
Evaluating Mental Disorders, 81 Fed. Reg. 43048, 2016 WL 5341732 (Sept. 26, 2016). The Court
applies the version of Listing 12.05 that applied at the time of the ALJ’s decg@endat n.1

(“We expect that Federal courts will review our final decisions using the rakewéhe in effect

at the time we issued the decisions.”)
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C. A valid verbal, performance, or full scale 1Q of 60 through 70 and a
physical or other mental impairmeimposing an additional and
significant workrelated limitation of function[OR]

D. A valid verbal, performance, or full scale IQ of 60 through 70,
resulting in two of the following:

1. Marked restriction of activities of daily living; or

2. Markeddifficulties in maintaining social functioning; or

3. Marked difficulties in maintaining concentration, persistence, or

pace; or

4. Repeated episodes of decompensation, each of extended duration.
20 C.F.R. Pt. 404, Subpt. P, App.1, 8§ 12.05. The Eighth Circuit has held that “the requirements in
the introductory paragraph are mandatoMdresh v. Barnhart438 F.3d 897, 899 (8th Cir. 2006).
Thus, “[tjJo meet the requirements of Listing 12.05, a claimant must demortbimathe suffers
from deficits in adaptive functioning that initially manifested during the devetopah period.”
Ash v. Colvin812 F.3d 686, 690 (8th Cir. 2016) (citiNgresh 438 F.3d at 899).

The ALJ found that Plaintiff's impairments did not meet or equal in severity fitheo

listed impairments. (Tr. 223, 25). The ALJ noted that in 1971, 1974, and 1977 (when Plaintiff
was age 7 to 13), the record contained IQ scores ranging from 68 to 78. (Tr. 25). The ALJ then
noted that iDecember 2016, Plaintiff was found to have a verbal comprehension score of 63, a
perceptual reasoning score of 60, a working memory score of 63, a processing spgeetiGgor
and a full-scale 1Q score of 57. (Tr. 2Bfter describinghese scores, th&lLJ stated, “However,
the claimant’swork history indicates no significant intellectual deficits.” (Tr. ZB)e ALJalso
noted that Plaintiff had not received special education services for a lealisadglity, that
Plaintiff had testified she was “put out of school” because of behatir Plainiff had worked

as a selemployed child caregivethat Phaintiff babysat three of her grandchildren; ahdt

Plaintiff reads, is able to prepare simple microwave meals, clean, goygsbopping, spend time

11



with others, uséhe computer for twenty minutes at a time, and use a cell phone. (TFh25)\.LJ
further stated:

As for meeting the criteria of Listg 12.05, prior to age 22, and thereafter, the

claimant was able to complete 1Q testing and she is not dependent upon others for

personal needs due to a mental impairment. Prior to age 22, she did not have a valid
verbal, performance, or fuicale 1Q of 9 or less. Prior to age 22, she did not have

a valid verbal, performance or ftdtale IQ score of 60 through 70 and a physical

or other mental impairment imposing an additional and significant -vedaked

limitation of function or marke restriction or dficulties in activities of daily

living, maintaining social functioning, maintainirm@ncentration, persistence, or

pace or repeated episodes of decompensation. Thus, | find that her 1Q scores

support a finding that her borderline intellectual functioning is severe, and ds note

above, she is limited beyond simple én® step tasks with limited work place
changes and limited contact with others. The claimant failed her btogeove

more restrictive limitations of functioning because of an intelledtupairment.

(Tr. 26).

Plaintiff argues that thALJ’s analysis of Listing 12.05 was based on a legal error: the ALJ
apparently believed that to establish Listing 12.05, Plaintiff had to shoaltb&the requirements
of Listing 12.05existedprior to age 22when in actuality it is only the requirements of the
introductory paragraph that must have existed prior to agdta& Court agreesThe ALJ’s
wording suggests, for examplidat shemight have found that Plaintiff did not meet Listing
12.05C) becausePlaintiff haddid not showa“physical or other mental impairment imposing an
additional and significant workelated limitation of functiohthat arose before age 22. In addition,
the ALJ’s wording suggests thahe may havebelieved thatPlaintiff could not meetisting
12.05(B)or Listing 12.0%C) because she did not have a vad{idtestperformedprior to age 22
that showed an IQ in the Listing range. That is not the tasaevell-established that an IQ score
obtained akr the developmental period may satisfy the Listing’s requirerbenause a person’s

IQ scores are generally presumed to remain stable overlSageéMaresht38 F.3d at 899 (relying

on IQ score obtained at age 37, combined with evidence of difficulty with school panicerand

12



fighting with other children, to find Listing 12.05) was satisfied)diting Muncy v. Apfel247
F.3d 728, 734 (8th Cir. 2001)Muncy, 247 F.3dat 734 ([A] person's IQ is presumed to remain
stable over time in the absence of any evidence of a change in a clainmeliectual
functioning?).

The ALJ alsodid notmakeit clear in her decision which of the criteria of Listing 12.05
she foundvere not mebr why they were not met. She did not make any express findings regarding
whether Plaintiff had deficits in adaptive functioning manifested prior to age 22; dichketany
expresdindings regarding which (if any) of the 1Q scores in the record she found aatfidglid
not makeany expressfindings regarding whether Plaintiff had “physical or other mental
impairment imposing an additional and significant waelated limitation of functiohthat would
help satisfyListing 12.0%C).

The Court recognizes thalhese deficienciem the ALJ’s analysis, standing alordg not
necessarily require remantheEighth Circuit has “consistently held that a deficiency in opiion
writing is not a sufficient reason for setting aside an administrative findiegenthe deficiency
had no pratical effect on the outcome of the caseehne v. Apfell98 F.3d 1065, 1067 (8th Cir.
1999).However, remand is warranted “where the ALJ’s factual findings, consideligtitiof the
record as a whole, are insuféat to permit this Court to conclude that substantial evidence
supports the Commissioner’s decisioSott v. Astrue529 F.3d 818, 8223 (8th Cir. 2008)
(finding remand was required for further consideration of Listing 112.06Brevthe record
contained contradictions related to intellectual functioning, adaptive functiomdgQascores
that the ALJ failed to resolvepee also Chunn v. BarnhaB97 F.3d 667, 672 (8th Cir. 2005)
(remanding for further consideration and findings with regard to Listing (@)®&herethe ALJ

did not address Listing 12.(05) and where, after review of the record, the court could not conclude

13



that the ALJs decision was supported by substantial evidence on the record as a Reititey;
Apfel 218 F.3d 901, 9084 (8th Cir. 2000)remanding for further consideration “because the
ALJ’s factual findings are insufficient for [the court’s] review”)

After review of the record, the Court finds thia¢ tALJ s findings, viewed in light of the
record as a wholeare insufficient to permit th€ourt to conclude thasubstantialevidence
supports the Commissionsidecision that Plaintiff does not meet or equal Listing 12.05. It appears
from the record that eadi the criteriaof Listing 12.(&(B) or Listing 12.05(C) is, or at least may
be, satisfied here.

First, Plaintiffs IQ test showed that Plaintiff has a fstlale IQ ob67—a score within the
range described in Listing 12.@)( and below the rangdescribedin Listing 12.05(C). The
consultative examiner who conducted the IQ testing did not question the validityestts and
noted that Plaintiff stayed focused on the questions given to her. (Fr.266Bhe ALJ did not
discuss whether she found this score to be valid, nor did she identify any reasonsrfgrifitadi
be invalid. As discussed above the extent that the ALJ disregarded this IQ ssomplybecause
it was obtained after the age of tweiyo, that was impropebecauséa persons 1Q is presumed
to remain stable over time in the absence of any evidence of a change in a Qamaltectual
functioning.” Maresh 438 F.3d at 900 (quotinguncy, 247 F.3dat 734).® The Court recognizes
that an ALJ “is not required to amept a claimant’s 1.Q. scores” and “may reject scores that are

inconsistent with the record,” especialfpen the scores are based on atime examination by

3 This is not necessarily the case for IQ scores obtginied to age sixteen. The regulations
recognize that [g]eneally, the results olQ tests tend to stabilize by the age of”1énd the

provide that 1Q test results obtained between ages 7 and 16 should be considered current for . . .

2 years when thK) is 40 or abog.” 20 C.F.R. Pt. 404, Subpt. P, § 112.05c(1A¥cord Woods
v. Colvin No. 11-43632V-C-REL-SSA, 2013 WL 683620, at *10 (W.D. Mo. Feb. 25, 2013).

14



a nontreating psychologisteeClark v. Apfel141 F.3d 1253, 12556 (8th Cir. 1998). In this
case, however, the ALJ did not explicitly reject the 1Q scores in the rendrdid not give any
reasons for finding them invalid.

Second,t is clear that the Listing 12.05(C) requirement afphysical or other mental
impairment imposingan additional and significant worlelated limitation of functiohis also
satisfied. The ALJ found Plaintiff to have severe impairments of lumbago, depressienaliged
anxiety disorderand postraumatic stress disordeand sheincluded limitations in the RFC
reflecting those impairmentsir 23).

Third, it appears that theecord may support a finding that Plaintiff satisfiethe
introductory paragraph’s requirement significantly subaverage general intellectual functioning
with deficits in adptive functioning initially manifested during the developmental period; i.e., the
evidence demonstrates or supports onset of the impairment before.’ag@e&ocial Security
regulations do not define the phrase “deficitadtaptive functioninand donot further explain
what is required to show that the introductory paragraph of Listing 12.05 is satiébedver,
the Eighth Circuit has found several factors to be relevant, includiether a claimant was able
to complete high school; whether a claim has difficulties in reading and writingghether a
claimant needed special education services; whether a claimant has exhibited alighratilems;
how well a claimant is able to communicate; whether a claimant has been abl@tm peofk
(especialy skilled or semskilled work); and whether a claimant has been able to perform
activities of daily living independentl$ee, e.qg.Scott v. Berryhill855 F.3d 853, 8567 (8th Cir.
2017) @iscussingspecial education classes, failure to complete kajiool, history of unskilled
and semiskilled work, reading ability, communication ability, and ability to perfodaily

activities);Christner v. Astrug498 F.3d 790, 793 (8th Cir. 200d)gcussing “lowgrade dropout”
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andparticipation in prior speciaducation classgdVaresh 438 F.3d at 900 (discussing frequent
fights with other children, struggling in special education classes, dropping cthaafl $n the

ninth grade, and having trouble with reading, writing, and matt);v. Colvin 772 F.3d 546, 55

(8th Cir. 2014)discussingspecial education classes, failure to complete high school, and violent
altercations)

Defendant argues that “[rlegardless of the ALJ’s bases of Plaintiff gdaitumeet the
listing, substantial evidence supports the desfibenefits” because “there is simply no evidence
that she fully satisfies the Listing because she has not met the requiremigtsndfoductory
paragraph.” Def's Br., at 5. The Court disagrees. A review of the record in lighe oflevant
factorsreveals conflicting evidence, some of it supportive of a finding of deficits in isdapt
functioning.

Plaintiff's school records-which were not discussed by the AE3how that her school

performance was extremely podm. ninth grade, she received five™grades, two “D” grades,

and one “C” grade; in tenth grade, she received four “F” grades and two “W” grades (for
“withdrawn”). She had a cumulative GPA of 0.200 by the second semester of her sopyeanore
(Tr. 304, 306). Plaintiff's childhood 1Q scorkstween 68 and 78, though of limited value because
they were obtained prior to age sixteaml therefore were valid for only two yeaatsosupport a
conclusionthat Plaintiff had some cognitive impairment that arose prior to agm 22idition,
Plaintiff reported that she was “put out” of school for fightimghich is indicative of deficits in
adaptive functioningSee Maresh438 F.3d at 900 (considering “frequent fights with other
children” to be evidence of “deficits in adaptive functioning at a young agk#) also reported to

the consultative examiner that she had difficulties in school related to b&émg™and that her

peers called hé'stupid.” (Tr. 350).The record also contains evidence that Plaintiff has difficulty
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communicatingAn agency field representative found her difficult to unders{@md229) and
her treating psychiatrist often noted that she had slurred speech or “povargech.(Tr. 646
658).The consultative examiner stated that although she was able to makeuretsedtood, she
“spoke in an unclear manner,” so it was a little difficult to understand her. (Tr. 34i@}ifPEso
reported significant difficulties in her ability to read. (Tr. 55, 64).

Defendantargues that facts such B&aintiff's ability to work as aluld care worker, as
well as herability to perform activities of daily livig, show that she does not have deficits in
adaptive functioningThese factors certainlweigh against a finding of deficits in adaptive
functioning.Seeg e.g.,Cheatimv. Astrue 388F. App x. at574, 576-748th Cir. 2010)ability to
maintain employment in serskilled and unskilled positions for many years and to perform
activities of daily living sipportedafinding that the claimant had failed to establish the deficits in
adaptive functioning required to meet Listing 13.0%owever, the Eighth Circuit has cautioned
against overeliance ortheability to perform workand basic activitiesfalaily living in finding
Listing 12.08C) not met. In adopting the argument of a plaintiff that the ALJ had improperly
relied on Plaintiff’'s account of his functioning and his ability to work in maiastr@bs to find
Listing 12.05(C) nosatisfied the Eighth Circuit stated:

The ALJs reasoning, if accepted, would make it practically impossible for

noninstitutionalized mentalyetarded claimants to meet listing 12.05C because

ALJs will nearly always be able to point to the performance of rudimentary

actvities of daily living—even though such activities do not, in fact, show that a

person is not mentally retarded . Listing 12.05C assumes that the mildly

retarded can work if their only impairment is mild mental retardation. Disability is
based on md mental retardation plus an additional physical or mental impairment

that imposes a significant limitation on a pefsability to work.

Lott, 772 F.3cht551.Plaintiff's past ability to work and her ability to perform daalstivities must

be weighed against all of the other evidence relevant to deficits in adaptitieriurg; and itis

not apparent to the Court whether &ieJ properlyweighed that evidence.
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In sum, the record contains significant conflicting evidence in the recondlinegahether
Plaintiff had deficits in adaptive functioning sufficient to satisfy theoshiictory paragrapbf
Listing 12.05. In light of this conflicting evidence, combineidhvthe absence of a finding from
the ALJregardingwhether Plaintiff satisfietheintroductory paragraph of Listing 12.@5d the
ambiguities in the ALJ’s decision regardifgtreasons why the ALJ found Listing 12.05 was not
satisfiedthe Court is unable to determine that substantial evidence supports the findingtthgt Li
12.05 is not satisfiedccordingly, tie Court will remand the case to the Commissioner for further
consideration of Listing 12.05.

VI.  CONCLUSION

For the reasons set forth above, the Court finds that the decision of the Commissioner
not supported by substantial eviden&ecordingly,

IT IS HEREBY ORDERED, ADJUDGED, AND DECREED that thedecision of the
Commissioner of Social Security REVERSED and that this case REMANDED under 42
U.S.C. 8 1383(c)(3) and Sentence Four of 42 U.S.C. § 4@&(gkconsideration and further

proceedings consistent with this opinion.

Nt 207

SHIRLEY PADMORE MENSAH
UNITED STATES MAGISTRATE JUDGE

Dated thi20thday ofMarch, 2019.
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