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UNITED STATESDISTRICT COURT
EASTERN DISTRICT OF MISSOURI
EASTERN DIVISION

ANTHONY M. BOVA,

)
)
Plaintiff, )
)
V. ) No.4:18-CV-7JCH

)

DEBBIE ECHELE, et al., )
)

Defendants. )

MEMORANDUM AND ORDER

Plaintiff, a prisoner, seeks leave to proceed in forma pauperis in this civil action under 42
U.S.C. 8§ 1983. For the reasons stated belosvCiburt will grant the motion, and allow plaintiff
to proceed without payment of amtial partial filing fee. In addition, for the reasons discussed
below, the Court will dismiss this caseithout prejudice.

28 U.S.C. § 1915(b)(1)

Pursuant to 28 U.S.C. 8 1915(b)(1), a@misr bringing a civil action in forma pauperis
is required to pay the full amount of the filingef If the prisoner has insufficient funds in his
prison account to pay the entire fee, the Cooust assess and, when funds exist, collect an
initial partial filing fee of 20 percent of the eater of (1) the average monthly deposits in the
prisoner’s account, or (2) the aage monthly balance in the prrger’'s account for the prior six-
month period. After payment of the initial partial filing fee, the prisoner is required to make
monthly payments of 20 percent of the preceding month’s income credited to the prisoner’s
account. 28 U.S.C. 8 1915(b)(2). The agenayritacustody of the praner will forward these
monthly payments to the Clerk of Court ediche the amount in the prisoner’s account exceeds

$10.00, until the filing fee is fully paidid. However, according to § 1915(b)(4), this Court shall
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not prohibit a prisoner “from bringg a civil action or appealing avdior criminal judgment for
the reason that the prisoner mmsassets and no means by whictpay the initial partial filing
fee.”

Plaintiff has not submitted an inmate accostitement. He states he was unable to
obtain his account statement because the “TFustl Supervisor refused to provide me with a
copy of it.” The Court will therefre permit plaintiff to proceed without payment of an initial
partial filing fee, pursuant to 28 U.S.C. § 1915(b)(&ee Henderson v. Norrid29 F.3d 481,
484 (8th Cir. 1997) (when a prisoner is unabl@rovide the Court witta certified copy of his
prison account statement, the Court shoulgess an amount “that is reasonable, based on
whatever information the court habout the prisoner’s finances.”)

Standard of Review

Under 28 U.S.C. § 1915(e), the Court is regghito dismiss a complaint filed in forma
pauperis if it is frivolous, malicious, or fails 8tate a claim upon which relief can be granted.
To state a claim for relief, a complaint mugtead more than “legal conclusions” and
“[tihreadbare recitals of the elements af cause of action [thaare] supported by mere
conclusory statements.Ashcroft v. Igbal 556 U.S. 662, 678 (2009). A plaintiff must
demonstrate a plausible claim for relief, whichriere than a “mere posdlity of misconduct.”
Id. at 679. “A claim has facial plausibility whehe plaintiff pleads factuaontent that allows
the court to draw the reasdna inference that the defendais liable for the misconduct
alleged.” Id. at 678. Determining whether a complastéites a plausible aim for relief is a
context-specific task that requires the revieyvoourt to draw on itsudicial experience and

common senseld. at 679.



When reviewing a complaint under 28 U.S§C1915(e), the Court aepts the well-pled

facts as true. Furthermore, the Qdioerally construes the allegations.
The Complaint

Plaintiff brings this action under § 1983, tRehabilitation Act, and Missouri state law
against St. Charles County and the following sdaihe St. Charles County Jail: Debbie Echele
(Medical Director); Jessic&ichard (Nurse); Chrissy [Unknow (Nurse); Theresa Martin
(Nurse); [Unknown] Post (Sergeant); Scott LeWbergeant); and [Unknown] Baker (Sergeant).
Plaintiff is an eighteen-year-ojaretrial detainee at the St. Clesr County Jail, and suffers from
chronic asthma. He has been prescribed Adealast-acting daily inhate since he was eight
years old.

Plaintiff states that he héagen incarcerated in St. Charléounty Jail sice September or
October 2017. During his initial rdecal screening, plaintiff infored the jail staff that he had
chronic asthma and that he needed Advair liewe his symptoms. He states that an unnamed
nurse told him that as a state inmate he wowldbe treated with Advair because it was cost
prohibitive. He was treated wita generic inhaler, describdyy plaintiff as an “emergency
asthma inhaler.” Plaintiff alleges this gewarihaler does not alleviate his symptoms.

Plaintiff states that he informed medicaf§that when he does not take Advair for an
extended period of time, he has suicidal thoughtde nurses told plaintiff to notify medical
staff if he began to have suicidal thoughtsl &ie would be immediately placed in A-Blocle,,
the suicide wing of the jail.

At some point during his incarceration, pi@#if began having brehing problems, sharp
pains in his chest, cold sweats, and fevers.tridd to take a nap, butighdid not alleviate his

symptoms. “All of a sudden, pldiff began having thoughts of killig himself, after the pain in



his chest became too great, and his breathinglgms exacerbated. Plaintiff told an on-duty
officer, and sent a medical request stating that he wanted to kill himself.” Plaintiff was taken to
A-Pod, where he was eventually seen by a psyabi. Plaintiff exphined that he needed
Advair, but the psychiatrist salte “could do nothing about thed&air.” The psychiatrist gave
plaintiff medication to help Imm calm down and sleep. After being treated in A-Pod for two
weeks, plaintiff was placed back in M-Pod.

Plaintiff submitted grievances regarding the failure of medical staff to prescribe Advair.
Defendants Debbie Echele, Jessica Richard s&hfiunknown], Theresa Martin, Sergeant Post,
and Sergeant Baker responded taimilff's grievances, statinghat he would remain on the
generic inhaler. Plaintiff hassa filed grievances stating that M-Pod is not allowed to have
recreation time, which is affeaty plaintiff's mental well-being.

Discussion

Plaintiff, as a pretrial detaee, has the right to be free @iuel and unusual punishment.
Although “the Eighth Amendment has no application” until there has been a “formal
adjudication of guilt,” the Fourteenth Amendmentas state pretrial detainees rights that are at
least as great as the Eighth Amendmentgutains available to eonvicted prisonerSeeCity of
Revere v. Mass. Gen. Hosg63 U.S. 239, 244 (1983). Toepmil on his Eighth Amendment
claim, plaintiff must show thatl) he suffered from an objectily serious medical need, and (2)
defendant knew of, but delibeelyt disregarded, that needseeSchaub v. VonWal&b38 F.3d
905, 914 (8th Cir. 2011).

To establish deliberate indifference, an inmatgst show more than negligence or even
gross negligenceld. at 933-34. Further, mere disagreement with treatment decisions does not

rise to the level of aonstitutional violation.See Rowe v. Norrid98 Fed. App’x. 579, 581 (8th



Cir. 2006) (finding no Eighth Amendment violatitkecause inmate disagreed with physician’s
choice of medication). The EightAmendment allows medical capeoviders to exercise their
independent medical judgmeritong v. Nix 86 F.3d 761, 765 (8th Cit996). “Prisoners do not
have a constitutional right to any particular tygddreatment. Prisonfiicials do not violate the
Eighth Amendment when, in the exercise oeithprofessional judgnm, they refuse to
implement a prisoner’s requestcourse of treatmentd. (internal citation omitted).

Here, plaintiff was screened for his medical history and problems when he entered the St.
Charles County Jail. He told timirses of his history of chronic asthma, and he was treated with
a generic emergency inhaler. When he hefaving chest pains, shortness of breath, and
consequently, thoughts of suicide, he was trebyed psychiatrist in # suicide wing. He was
given medication, presumably for anxiety, thalpkd him calm down and sé Plaintiff stayed
in A-Pod and was not returned to tiegular population for two weeks.

Plaintiff has not alleged that the medicaffsé the St. Charles County Jail has refused to
treat his chronic asthma. Plaintiff has not altetjeat the medical staff has refused to treat his
suicidal ideation. Based on thdegations in the complaint, iplaintiff suffers shortness of
breath and suicidal thoughts in the future, he will alert medical staff and he will be treated as in
the past.

Plaintiff disagrees, howevewith defendants’ treatment diis chronic asthma. He
requested to be treated witdvair, as opposed to the gemeemergency inhaler the medical
defendants have prescribed. states that the generic inhalloes not prevent his symptoms,
and he has been treated for suicidal thoughtshough the Court is syngthetic to plaintiff's
situation, the Court finds that defdants’ treatment of gintiff's asthma does not rise to the level

of an Eighth Amendment violation. Plaintiff éidailed to show that prison officials were



deliberately indifferent to hisnedical needs. Rather, plafh disagrees with defendants’
judgment regarding his conditiomnd defendants’ refusal to pmement plaintiff's requested
course of treatment. For this reason, the Cuauittdismiss plaintiff's allegations of Eighth
Amendment violations arising from defendardaie and treatment pfaintiff's asthma.

Additionally, plaintiff's allegations regarding his lack of recreation time are too
conclusory to state a cause of action. “Ciwhts pleadings should berstrued liberally. At
the very least, however, the complaint must aontacts which state a claim as a matter of law
and must not be conclusory Frey v. City of Herculaneuy4 F.3d 667, 671 (8th Cir. 1995).
The entirety plaintiff's claim regarding recreatienthat M-Pod is not allowed recreation time
and the “lack of fresh air, movement, has cduphkintiff's mental well-being to somewhat
deteriorate, and plaintiff's musddo weaken.” Plaintiff has ifad to make a direct allegation
against any named defendantd.iability under § 1983requires a causdink to, and direct
responsibility for, the allegkdeprivation of rights.”"Madewell v. Roberf€909 F.2d 1203, 1208
(8th Cir. 1990);see also Martin v. Sargen?80 F.2d 1334, 1338 (8th rCi1985) (claim not
cognizable under § 1983 where plaintiff fails ttiege defendant was personally involved in or
directly responsible for incidents that injured ptdf). Plaintiff has notalleged sufficient facts
to state a § 1983 claim regardinig lack of recreation time, nbias he identified any defendants
responsible for this alleged demtion. As a result, the corgint fails to state a claim upon
which relief can be granted with respect to defendants.

Plaintiff's “Monell” Claims Against St. Charles County

The complaint also fails to state an actionatanell claim. UnderMonell, “[s]ection
1983 liability for a constitutional violation may attattha municipality ifthe violation resulted

from . . . an ‘official municipal policy.” Corwin v. City of Independenc®29 F.3d 695, 699 (8th



Cir. 2016) (quotingMonell v. Dep’t of Soc. Serys436 U.S. 658, 691 (1978)). Absent a
constitutional violation by a county enogke, however, there can be no § 1983vianell
liability for St. Charles County.See Malone v. Hinmar847 F.3d 949, 955 (8th Cir. 2017)
(“Because we conclude that Officer Hinman duat violate Malone’s constitutional rights, there
can be no § 1983 dvionell liability on the part of [the policehief or the city].”). Because the
Court has found no constitutional violation bgyacounty employee, the Court will dismiss
plaintiff's “Monell’ claim against defendant St. Charles County.

The Rehabilitation Act

Plaintiff alleges that by denying hiraccess to Advair, defendants Debbie Echele,
Theresa Martin, Chrissy [Unknown], and Jesdtiahard have discriminated against him in
violation of the Rehabilitation Act. To prevail on a claim under the Rehabilitation Act, a
plaintiff must demonstrate that(1) he is a qualifie individual with a dsability; (2) he was
denied the benefits of a program activity of a public entityvhich receives federal funds; and
(3) he was discriminated against based on his disabil¥ydjeski v. Rapid City Reg’l Hosp.,
Inc., 450 F.3d 338, 344 (8th Cir. 2009plaintiff has not met this ahdard, as he has alleged no
discriminatory conduct by defendants. For exanfl it was the “policy” of the St. Charles
County Jail to prescribe only generic medioatiinstead of its name-brand equivalent, as
plaintiff has alleged, all inmates are beingated similarly, and plaintiff has not been
discriminated against because of his chronicraath Plaintiff's allegations are insufficient to
state a plausible claim under the Rehabilitation Act, and the claim will be dismissed.

State Law Claims




Finally, plaintiff alleges state law claims wfedical negligence, and intentional infliction
of emotional distress. Because only state lawndaiemain in this matter, the Court will decline
to exercise supplemental juristion and will dismiss the cas&ee28 U.S.C. 8§ 1367(c)(3).

Accordingly,

IT IS HEREBY ORDERED that plaintiffs motion toproceed in forma pauperis is
GRANTED. [ECF No. 2]

IT ISFURTHER ORDERED that plaintiff's motion to appoint counselENIED as
moot. [ECF No. 3]

IT ISFURTHER ORDERED that this case iBISMISSED without prejudice.

A separate Order of Dismissal wit@mpany this Memorandum and Order.

Dated this 1st day of May, 2018.

\s\ Jean C. Hamilton
JEANC. HAMILTON
UNITED STATES DISTRICT JUDGE




