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UNITED STATES DISTRICT COURT

EASTERN DISTRICT OF MISSOURI

KELLY DIANNE HORWITZ
Plaintiff,

V. Case No. 418-CV-0054ERW

ANDREW M. SAUL ,

Commissioner of Social Security*

N N N N N N N N N N N

Defendant.

MEMORANDUM AND ORDER

This is an action under Title 42 U.S.C. § 405(g) for judicial review of the final decision
of the Commissioner of Social Security (“Commissioner”) denying the apioircofKelly
Horwitz (“Plaintiff”) for Disability Insurance Benefits (“DIB”) under Titld,142 U.S.C. 88 401,
et seqPlaintiff filed a brief in support of the Complaint (ECF 13) and Defentil@at a brief in
support of the Answer (ECF 18).

. PROCEDURAL HISTORY

Plaintiff filed her applicatiorfor DIB under Title 1l of the Social Securiyct on
November 10, 2014Tr. 159-16(. Plaintiff claims she became disabledMay 7, 2014,
because of fibromyalgia, chronic fatigue, cervical herniated disc, certecaisss and cervical
radiculopathy. Plaintiff was initially denied relief odanuary 6, 201%rd onFebruary 27, 2015,
she filed a Request for Hearing before an Administrative Law Judge (“ALd’1¢1-115, 118-

119) After a hearing, by a decision datéahuary 42017, the ALJ found Plaintiff was not

IAndrew M. Saul is now the Commissioner of Social Security. Pursuant to Rule 25(d) of the
Federal Rules of Civil Procedure, Andrew M. Saul should be substituted for Acting
Commissioner Nancy A. Berryhill as the Defendant in this suit. No furthemac#ieds to be
taken to continue this suit by reasdritee last sentenaef Section 205(g) of the Social Security
Act, 42 U.S.C. § 405(Q).
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disabled (Tr. 19-2) Plaintiff filed aRequestor Review of Hearing Decisioon March 3, 2017
(Tr. 156). On November 17, 2017, the Appeals Council denied Plaintiff’'s request for review (Tr.
1-4). As such, the ALJ’s decision stands as the final decision of the Commis$ttaietiff
appealed to the thited States District Court for the Eastern District of Missouri on May 3, 2018
(ECF 1).

In this action for judicial review, Plaintiff claim4) the ALJ erred indetermiring
Plaintiffs RFCas it wasot supported by any medical opinion; 2) the ALJ erred by not
addressing lay evidendeom Plaintiffs former supervisor3) the ALJ erred irvaluaing
Plaintiff's subjective claimsf pain and 4)the ALJ eredin accounting foPlaintiff's fatigue
and fibromyalgia.

For the reasons that follow, the ALJ did not err in his determination.

I. EVIDENTIARY HEARING BEFORE THE ALJ

The ALJ conducted a hearing with Plaintiff, Plaintiff's attornelgintiff's husbandand
a vocationhexpert,Dr. Darrell Taylor on November 18, 201@r. 53). Plaintiff testified she
was born in 1968, has some college education, and receivetitgigpalyments from the
Department of Veterans Affaif3r. 62).Plaintiff’'s last employment ended May 2014 (Tr. 63-
64). From 2001 until May 2014, Plaintiff workéar the Jefferson County Health Department as
a clerical supervisaaind assistant branchanager (Tr. 68&4). Plaintiff's job required her to
travel by car between two offices, and altegrtwesn standing and sitting, doing each about
half of thework day (Tr. 66-67).

Plaintiff testified she is unable to wobecause she is exhaustedyreat determine how
she is going to feel on any given day, and therefore is an unreliable emplay&®) (FPlaintiff's

painis “always at a five,” but can, at timdse as severe as “between an eight and a om&’



ten-pointscale(Tr. 6869). Plaintiff hasexperiencegain in her lower back starting around 2008
(Tr. 69). She attempted to manage tbiser backpain with interventional pain relief in 2009,
visits to physical therapists, and narcotics (Tr. 69). In additiongerencingpain and
exhaustion, Plaintiff testified it is hard for her to stay focuJed72-73). Plaintiff statedshe
suffers from memory problenand an inability to concentrate as a result of her medication (Tr.
73). Plaintiff claimsher pain make# difficult to sleep(Tr. 74). When she wakes in the morning,
her body is numb and tingliregl overwhich causes a disorienting feelimtpich lasts for about a
half hour or longer (Tr. 74B5he alscstates sheuffers from daily headaches which require her to
rest her head (Tr. 74-75).

Plaintiff lives with her husbahin a thredevel duplex Tr. 76). When she attempts to
walk up the 17 stairs to the second floor, Plaintiff testified she gets wiadédhas muscle
spasms after about the fifth stegich requires her to stop (Tr. 7@laintiff avers she has
extreme lower backain when she attempts to bend over which makes it difficult for her to get
back up (Tr. 77-78). She also testified she had carpal tunnel surgery on her left hand, aad wears
brace on her right hand, but has not gotten surgery on her right hand bddhesgam and
difficulty she had following surgery on her left hand (Tr. 78). In 2015, Plaintiff took a high dose
of steroids for her pain which improved her condition, but when she waedpta a lower
dosage, they were ineffective (Tr. 87).

Since2008, Plaintiff testified she has difficulty completing household chores because of
exhaustion and pain (Tr. 80). Plaintiff's son currently lives with her and her husband and helps
with dayto-day cleaning, cooking, and grocery shopping (Tr. 80). In addition to outside

activities, Plaintiff's hobbies include visiting Six Flagsd target shooting (Tr. 83-84).



Plaintiff's husband, Scott Horwitz, testified he did not believe Plaintiff couldk \aoy
job on a full-time sustained basis (Tr. 89). Mr. Hortwitz stated before approkiraas,
Plaintiff was able to go to the zoo, take their dogs for walks, cook dinner, and go upaand d
the stairs without issue (Tr. 9He also testified Plaiift just “doesn’t have the stamina” to do
the things she used to do around the howusr fun(Tr. 92-93).

The vocational experDr. Darrell Taylor testified Plaintiff's past work inclugs work as
aclassification clerk, and public health registfar. 95). Dr. Taylortestified Plaintiffis not able
to perform any of hepast work; howeverhe was able to deedentary, unskilled work
including as dand packer, worker assembler, and surveillance system m@nit66-97).

II. MEDICAL EVIDENCE A ND OTHER EVIDENCE BEFORE THE ALJ

Plaintiff completed &unction Reporsummarizing her daily activities as follows:
Plaintiff reported she was unable to sit or stand for extended periods. She claimed problems
lifting, squatting, bending, standing, reaching, walking, sitting, kneeling,céitaining, and
using her handsShe also stated she suffered from excessive fatigue which was exatbsbate
her medications. She claimed her fatigue affected her ability to concerteteeportedeck
issues which affected her ability to hold her head up without rest due to headachdatefhe s
she fad switched from showers to baths and had problems fixing her hair due to herfarms. (
232-242).

Plaintiff reportedshe coés, does laundry, sweeps, mops, and dusts. She stated she shops
for groceries weekly. Her hobbiasereading, watching television and listening to music. She
reported she spends time with her family, goes to church, and has dinner with friends. She

reported she was able to walk for two blocks before she needed to stop. She steotaéds



her dogs outside numerous times per &e stateghecould follow written and spoken
instructions.

The medical evidence of recoreflects the following: On April 18, 2013, an MRI of
Plaintiff's cervical spine showed moderate to severe disc degeneration sref@C along with
moderate sized central disc herniation with moderate central stenosis &t moderate to
sevee left neuroforaminal stenosis with moderate central stenosis-at 08. 727. No
obvious fracture, deformity, or instability was noted (Tr. 727). Treatment records bR22\pr
2013, indicate Plaintiff, after discussing the results of her MRI, wished to pucsunsearvative
treatment plan and a left Cselective nerve root block was ordered (Tr. 727). On June 16,
2013, Plaintiff saw Nurse Practitioner Connie Pickering, who noted Plaintiff :1€ve root
injections “helped 50% and [were] still giving her some relief.” (Tr. 729.)

OnNovember 25, 2013, Plaintiflaw her primary care physicilARCP)and was
evaluated for fiboromyalgia she had been diagnosed with in @01275, 733). Plaintiff
described the intensity of her tender points (spine, shoulders, hips, knees, and elbows) as
moderate (Tr. 733)Other treatment notes fearious 2013 examinations by her P@eorded
tenderness in Plaintiff's left trapezius, decreased range of motion in her neckitietd,
moderate upper back pain, and fatigue (Tr. 734-752).

On June 2, 2014, Plaintiff had a consultation with a neurosurgeon for neck pain radiating
to her shoulders (Tr. 430). The treatment notes reafi@tther cervical spine was not rigid and
had a normal range of movement; her#woic spine and lumbar spéwere not tender or
deformed; she had full strength and good coordination; and there was no need of immediate
surgery (Tr. 430-31). On June 24, 2014, an MRI of Plaintiff’'s cervical spine revealed mild

reversed curvature of the cervical spine centered atG®4 degenerative disc disease at-CH



and C6 C7 (most severe at G86), multilevel disc ostgphyte complex and facet joint
osteoarthropathy resulting in narrowing of the spinal canal and neuroforamid@3i04).

On November 3, 2014Jaintiff's PCP indicaté Plaintiff had tenderness in Heft
trapezius, decreased range of motion in her neck, and bilateral posterior supergpirie pain
(Tr. 780-82). On November 14, 2014, Plaintiff was seen for fiboromyalgia and the record
indicatad she had no gait abnormality, no pain on palpation, no crepitus, her neck was supple,
and her range of motion was normal (Tr. 477).

On November 20, 2014, based upon an examination of Plaintétlka(oervical spine)
disability questionnaire was completed (Tr. 460-472; 821-832). The questionnaire indicated:
Plaintiff had reduced right and left lateral flexion and rotation with pain on movestenhad
4/5 strength in her elbows; she did not have an abnormal gait; her sensory exam whandrma
she had moderate numbness packesthesias in her upper extremities. Onthe same date, a
fiboromyalgia disability benefits questionnaire was compl€led814-820). The questionnaire
statesPlaintiff indicated shéad not obtainegdainrelief with medicatiorandsuffered from
widespread musculoskeletal pain, stiffness and muscle weakness (Tr. 815-16). The
guestionnaire listed Plaintiffgositive trigger points.

Plaintiff had a rheumatology consultation on March 20, 2015. trEaément notes
indicate that while Plaintiff riamultiple tender points consistent with fibromyalgia, she had no
synovitis® on examination (Tr. 805). A follow-up appointment on September 25, B&iFded
the same conditions in the treatment notes. (Tr. 811-@aiment notes by Plaintiff's PCéh

February 3, 2015, June 2, 2015, and October 20, 2@dibatel: Plaintiff hadchronic back pain

2 Synovitis is a inflammatory ondition of a synovial membrane usually with pain and swelling
of the joint. Merriam WebsteMedical Dictionaryhttps://www.merriarm
webster.com/dictionary/synovitis#medicalDiction#ast visitedSeptember 12, 2019).
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without radiculopathyand no changes in severity; her neck had decreased range of motion, and
she hadenderness in her left trapezi{s. 878, 880, 881,883, 884).

On November 10, 2015, Plaintiff had an appointment with Dr. Anthony J. Margherita,
M.D., at West County Spine and Sports Medicine. Treatment notes from this visit indicate
Plaintiff had a &vorable response (60 percent improvement) to a course of sigribids
markedly decreased pain and stiffness in her thighs, hips, lower back and trunk (Tr. 579). A
December 3, 2015 follow-up appointment noted Plaintiff haghkysicaltherapy sessionsith
an improvement in range and strength, gersistenfibromyalgia symptoms (Tr. 577)Chis
visit also reflectedPlaintiff had normal range of motion in her neck and no trapezius or vertebral
spine tenderness (Tr. 577). A January 7, 2016 follow-up for post oral steroid and physical
thergy indicated Plaintiff had tenderness in her neck, but otherwise her neck was nithmal w
normal range of motion (Tr. 575). Dr. Margherita ordered an MRI of Plaintiffidolr spine,
which showed small disc protrusioasT1112 and L34, mild left foramiral narrowing at L45,
mild facet arthropathy in the lower lumbar spine, and no significant ceatral stenosis (Tr.
600).

OnFebruary 10, 201&anEMG/nerve conduction study showed a neuropathic problem at
or proximalto the intervertebral foramen at the I8tel, matching the clinical impression of a
radiculopathy involving the right S1 nerve root (Tr. 596). The report also showed normal nerve
conduction velocity studies in the distal lower limbs (Tr. 59B)aintiff returned to Dr.
Margherita on March B 2016, andreatment notes reflect she had a poor response to a back

brace she wore for two weeks, her range of motion in her neck was limitednsiertener

3 Radiculopathys the rritation of or injury to a nerve root (as from being compressed) that
typically causes pain, numbness, or weakness in the part of the body which is sugblied wi
nerves from that rooMerriam WebsteMedical Dictionaryhttps://www.merriam
webster.com/dictionary/radiculopatligst visitedSeptember 12, 2019).
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range of motion in her shoulder joint was normal, her motor strength was normal, rendabe
no vertebral spine or paraspinal tenderness (Tr. 959).

Plaintiff was seen by her PCP on April 27, 2016. Treatment notes indicatiffriauh
tenderness in multiple triggeoints in her trapezius, deltoid, hips, knees and ankles (Tr. 875).
The notes also stated Plaintiff had decreased range of motion in her neck (Tr. 875). On May 9,
2016, Plaintiff was treated by Dr. Ramis GheithDM.at the Interventional Pain Institute. At
this visit, Plaintiff reported worsening pain in her lower back (Tr. 8&)this visit, Dr. Geith
noted Plaintiff had severe tenderness “over the lumbar vertebral regions aspinadmauscles
and facets L3L4 thru L5/S1worse with extension and lateral bending.” (Tr.)87A&lthough
Plaintiff had a reduced range of motion and atrophy of her lumbar paraspinal muscles, her
straight leg raise testing was negatiaterally. Id. Similar findings were recosdl on a
subsequent visit with Dr. Gheith on May 27, 2016 (Tr. 1008). The treatment notes from this visit
indicate Plaintiff was being seen for a lumbar discography (Tr. 1009). The idiphgghowed
minimal diffuse disc bulging at I3, L4-5, L5-S1, and_2-3 (Tr. 964).

Plaintiff had a followup appointent with Dr. Margherita on June 2, 2016 (Tr. 957-58).
Plaintiff exhibited a normal gait pattern, no vertebral or paraspinal tendernésgranal
bilateral lower extremities (Tr. 957)On July 11, 2016, Plaintiff returned to Dr. Geith, who
noted Plaintiff had severe tenderness to palpation over the lumbar vertebral amgions
paraspinal muscles and facets at-I43through L5 - S1 (Tr. 1005Rlaintiff was positive for
atrophy of the lumbar paraspinal muscles with noted weakness with poor posture amingbor s
alignment (Tr. 1005). Plaintiff ambulated without difficulty, her upper and loweemities
were noted to have normstrengthand tone proximally and distally, and her straight leg raise

was negative bilaterally (Tr. 1005). Plaintiff indicated she emmnsidering spinal surgery in



Arizona (Tr. 1006). On August 25, 2016, Plaintiff saw her PCP, who noted Plaintiff had lower
back tenderness and decreased range of motion in her neck (Tr. 1019-20).
V. DECISION OF THE ALJ

The ALJdetermined Plaintiff methe insured status requirements of the Social Security
Act through December 31, 2019, athdt Plaintiff had not engaged ianysubstantial gainful
activity since May 7, 2014, the alleged onset date of her disability (Tr.T2E) ALJstated
Plaintiff has the severe impairmentscefvical disc herniatin, stenosiand radiculopathy,
minimal diffuse disc bulgingn the lumbar spine, fibromyalgiaand obesity (Tr. 21). The ALJ
alsodetermined Plaintiff did not have a history of right carpal tunnel syndromeegiagsal
tunnel syndrome in the left upper extremity, or a mental impairment (Tr. 21). Dhé&And no
impairment or combination of impairments which meets or medicailgledhe severity of one
of the listed impairments i20 C.F.R. Part 404, Subpart P, Appendix 1 (T}. 21

After considering the entire record, including Plaintiff's testimony, the dé¢términed
Plaintiff had the Residual Functioning Capacity (“RFC”)gerform sedentary work and could
never ¢imb ladders, ropes or scaffolds (Tr. 22he ALJ statedPlaintiff couldoccasional climb
ramps or stairgould occasionally balance, stoop, kneel, crouch, and crawl, ceué be
exposed to excessive vilien, unprotected heights, or hazardous nreaty, andwaslimited to
simple, routine tasks (Tr. 22).

The ALJ found Plaintifivasunable to perform any past relevant wfrk 26).

Plaintiff's past relevant work includeglork as a classification cledndpublic health registrar

4 Stenosis a narrowing or constriction of the diameter of a bodily passage or biéficam
WebsterMedical Dictionaryhttps://www.merriaravebster.com/dictionary/stenoglast visited
September 12, 2019).

5> Fibromyalgiais acommon syndrome of chronic widespread soft-tissue pain accompanied by
weakness, fatigue, and sleep disturbances; the cause is uniStedmans Medical Dictionary
331870 (2014).
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(Tr. 95).The ALJ also found there are jolich exist in significant numbers in the national
economy Plaintiff could perform, including as a hand packer, production assemkér vaord
surveillance system monit6fr. 26-27). Thus the ALJdeterminedPlaintiff was “not disabled”
(Tr. 27).
V. LEGAL STANDARD

Under the Social Security Act, the Commissioner must follow adiee process for
determining whether a person is disabled. 20 C.F.R. 88 416.920, 404.1529. “If a claimant fails to
meet the criteria at any step in the evaluation of disability, the process erttie af@imant is
determined to be not disabledbff v. Barnhart421 F.3d 785, 790 (8th Cir. 2005) (quoting
Eichelberger v. Barnhast390 F.3d 584, 590-91 (8th Cir. 2004)). In this sequential analysis, first
the claimant cannot be engaged in “substantial gainful activity” to qualifgi$ability benefits.
20 C.F.R. 88 416.920(b), 404.1520(b). Second, the claimant must have a severe impairment. 20
C.F.R. 88 416.920(c),04..1520(c). The Social Security Act defines “severe impairment” as “any
impairment or combination of impairments which significantly limitsifoknt’s] physical or
mental ability to do basic work activities. . Id’ “The sequential evaluation processy be
terminated at step twonly when the claimant’s impairment or combination of impairments
would have no more than a minimal impact on [his or] her ability to wokatje v. Astrue484
F.3d 1040, 1043 (8th Cir. 2007) (quotiBgviness v. Massana250 F.3d 603, 605 (8th Cir.
2001), citingNguyen v. Chater75 F.3d 429, 430-31 (8th Cir. 1996)).

Third, the ALJ must determine whether thairtlant has an impairment which meets or
equals one of the impairments listed in the Regulations. 20 C.F.R. 88 416.920(d), 404.1520(d). If
the claimant has ond,@r the medical equivalent tfiese impairments, then the claimantés

sedisabled without consideration of the claimant’s age, education, or work history.

10



Fourth, the impairment must prevent the claimant from doing past relevant work. 20
C.F.R. 88 416.920(f), 404.1520(f). The burden rests with the claimant at this fourth step to
establish his or her RFGteed v. Astryéb24 F.3d 872, 874 n.3 (8th Cir. 2008) (“Through step
four of this analysis, the claimant has the burden of showing that she is disableel ALJ will
review a claimant’s RFC and the physical and mental demands of the work the clasdone
in the pasto determine if the claimant can perform any past relevant.\26rkC.F.R. 8
404.1520(f).

Fifth, the severe impairment must prevent the claimant from doing any other work. 20
C.F.R. 88 416.920(g), 404.1520(Qg). At this fifth step of the sequential analysis, the
Commissioner has the burden of production to show evidence of other jobs in the national
economy which can be performed by a pemih the claimant's RFCSteed 524 F.3d at 874
n.3.

“The ultimate burden of persuasion to prove disability, however, remains with the
claimant.”Young v. ApfeR21 F.3d 1065, 1069 n.5 (8th Cir. 2008ge also Harris v. Barnhart
356 F.3d 926, 931 n.2 (8th Cir. 2004) (citing 68 Fed. Reg. 51153, 51155 (Aug. 26, 2003));
Stormo v. Barnhart377 F.3d 801, 806 (8th Cir. 2004) (“The burden of persuasion to prove
disability and to demonstrate RFC remains on the claimant, even when the burden aigrodu
shifts to the Commissioner at step five.”). Even if a court finds there is a prepocelefahe
evidence against the ALJ’s decision, the decision must be affirmed, iippeoded by
substantiatvidenceClark v. Heckley 733 F.2d 65, 68 (8th Cir. 1984fubstantial evidence is
less than a preponderance but is enough that a reasonable mind would find it adequate to support
the Commissioner’s conclusiorkrogmeier v. Barnhart294 F.3d 1019, 1022 (8th Cir. 2002).

See also Cox v. Astrué95 F.3d 614, 617 (8th Cir. 2007).

11



It is not the job of the district court to-veeigh the evidence or review the factual record
de novoCox 495 F.3d at 617. Instead, the district court must simply detemtiather the
guantity and quality of evidence is enough,a easonable mind might find it adequate to
support the ALJ’s conclusiolavis v. Apfel239 F.3d 962, 966 (8th Cir. 2001) (citing
McKinney v. Apfel228 F.3d 860, 863 (8th Cir. 2000)). Weighing the evidence is a function of
the ALJ, who is the fact-findeMasterson v. Barnhar863 F.3d 731, 736 (8th Cir. 2004). Thus,
an administrative decisiomhich is supported by substantial evidens@ot subject to reversal
merely because substantial@smce may also support an opposite conclusiohecause the
reviewing court would have decided differentrogmeier 294 F.3d at 1022.

To determine whether the Commissioner’s final decision is supported by siabstant
evidence, the court is required to review the administrative record as a wholecanditter

(1) Findings of credibility made by the ALJ;

(2) The education, background, work history, and age of the claimant;

(3) The medical evidence given by the claimant’s treating physicians;

(4) The subjective complaints of pain and description of the elaii® physical activity
and impairment;

(5) The corroboration by third parties of the claimant’s physical impairmen

(6) The testimony of vocational experts based upon proper hypothetical questions which
fairly set forth the claimant’s physical impaiemt; and

(7) The testimony of consulting physicians.
Brand v. Sec'’y of Dep’t of Health, Educ. & Welfa8@3 F.2d 523, 527 (8th Cir. 1980).
VI. DISCUSSION
On appealPlaintiff arguesl) the ALJ’s determination of Plaintiffs RF@ not supported

by any medical opinion; 2) the ALJ erred by not addressing lay evidiemePlaintiffs former

12



supervisor; 3jhe ALJ erred in evaluig Plaintiff's subjective claimef pain and 4)the ALJ
erredin accounting foPlaintiff’s fatigue and fibromyalgia
a. The ALJ erred in determining Plaintiff's RFC

Plaintiff first argues the ALJ’s determination of Plaintiff's RFC is padperly supported
by any medicabpinion and furtheevaluation and reeiv by a medical expert is required on
remand In his Decision, th&LJ concludedPlaintiff had the RFC to perform sedentary work,
could never climb ladders, roper scaffoldscouldoccasiondy climb ramps or stairs, and
could occasionally balance, stoop, kneel, crouch, and crawl (Tr. 22). The ALJ furthent opin
Plaintiff could never be exposed to excessive vibration, unprotected heights, or hazardous
machinery, and is linbed to simple, routine tasks (Tr. 22).

A Plaintiff's RFC is whatlse cando despitdner limitations See20 C.F.R. § 404.1545.
“Residual functional capacity is an assessment of an individual's abilityftorpesustained
work-related physical asfities in a work setting for eight hours a day, five days a week, or the
equivalent work schedule.Ross v. ApfeR18 F.3d 844, 849 (8th Cir. 2006)ing Social
Security Ruling 96—-8p/hendeterminingPlaintiff's RFC, the ALJ evaluates the record as a
whole, including Plaintiff’'s own testimony regarding his symptoms and limitatibes,
Plaintiff's medical records, and any medical opinioiderce Wildman v. Astrue596 F.3d 959,
969 (8th Cir. 2010). A Plaintiff's RFC is a medical question where “saneglical evidence
must support tha&LJ’'s RFC determinatiorLauer v. Apfel245 F.3d 700704 (8th Cir. 2001)It
is the claimant's burden, and loé Social Seurity Commissioner's burden, to peothe
claimant's RFCPearsall v. Massanay274 F.3d 1211, 1217 (8th Cir. 20@dijing Anderson v.

Shalalg 51 F.3d 777, 779 (8th Cir. 1995).

13



In the present case, Plaintiff's RFC was based on the Aindi;{y ofthe severe
impairments otervical discherniation, stenosis and radiculopathy, minimal diffuse disc bulging
in the lumbar spine, fiboromyalgia, and obesity (Tr. 21). The ALJ found Plaintiéfically
determinable impairments could reasonablgigected to caudeer alleged symptoms, but
Plaintiff's statements of intensity, persistence, and limiting effects of tyegg@ems were not
consistent with the evidence in the record (T). 23

Plaintiff contends the ALJ must have a medical source statefrom a meidal
consultant which exactlyirrorsthe ALJ’s determinatioof Plaintiff's exertional level in her
RFC. Paintiff points out that th&tate agency medical consultant, Dr. Kenneth Srojtined
Plaintiff was only able to perfm light work (Tr. 102108), but theALJ rejected his opinion and
determinedPlaintiff could do a lower level of work, sedentary wolRlaintiff aguesthe ALJ
needed a medical source statatrte confirm his finding of sedentary work.

As noted aboveRlaintiff's RFC is a medial question Wwere“some” medicalevidence
must support th&LJ's RFC determinationLauer, 245 F.3d at 704 here is no requirement
that an RFC finding be supported by a specific medical opirt@e Hensley v. Gan, No. 15-
2829, 2016 WL 3878219, at *3'{&ir. July 18, 2016). In the present case, the ALJ relied upon
more than “someinedical evidence to determine Plaintiff had more severe limitations than the
medicalopinion of Dr. $nith thatPlaintiff could perform light workThe ALJexplainel Dr.

Smith's opinionwas entitled to little wegjhtas it was inconsistent with Plaintiffpinal
pathology, fibromyalgia and obesity.eitment notesepeatedly reflect tenderness in multiple
trigger points, decreased rammfemotion in Plaintiffs back andherchronic back painThe ALJ

furtherconsidereavidence added to the recafier Dr. Smiths January 6, 2015 opinion was

14



renderecP This additional evidence includedports of severe disc degeneratiadiculopathy,
disc bulgingand paitive fibromyalgia trigger points. Moreover, the ALJ considered Plaistiff’
testimony as to hexxtreme loweback pain, excessive fatigue and neck issues.

Thus, the ALJ propér relied upon the medical record as a whole, including the
testimony & Plaintiff, to determine she was only capable of doing sedentary work, andhiot lig
work asopined by Dr. Smith. Accordingly, substantial evidence supports the ALJ’s
determination of Plaintiff's RFC limiting her to sedentary work.

b. The ALJ erred by not addressingthe Work Activity Questionnaire

Plaintiff argues the AL&rred as he faitbto specificallydiscussamedical evidence
submited from Plaintiff's former supervisor, Stephen Buck, when draftin@phigsion

On December 12, 2014, Stephen Buekintiff's clerical supervisoat the Jefferson
County Health Departmentompleted a \Wrk Activity Questionnaire which indicated Plaifti
was unable to complete her usual dutieguired special assistance to @bete her duties, did
not regularly report for work, and required more breaks/rest periods, frequentes)sart
special equipent to complete her job (Tr. 161-135).

After evaluating the entire medical record, the ALJ ultimately madeeardigiation
Plaintiff was unable to perform any of her past work, including her work at thersteffCounty
Health Department for Mr. Budglr. 26). The ALJ stated in his opinion Plaintiff tagns the

residual functional capacity for a range of sedentary and simple work, and thelgzmnt work

® Plaintiff argues thatdcause B SmitHs did not consider the additional evidence of record in
formulating his opinionher case must be-evaluatedy amedical consultat. The Court
disagreesA medical expert’s opinion need not address the entirety of the record. Inkeead,
opinionbecomes a padf the record that the ALJ must consider and weiglorg with all tke
other evidence of recordwhen determining disabilitySeeWagner v. Astrue499 F.3d 842,
848 (8th Cir. 2007).

15



was at a heavier exertional level or greater skill level or involved nonexariemands
precluced by the residual functioning capacity” (Tr. 26).

An arguable deficiency in opinion-writing technique is not a sufficient reas@efing
aside an administrative finding where, as here, the deficiency probably had mapedfect on
the outcome of the cas&enskin v. Bower830 F.2d 878, 883 (8th Cir. 1987). In the present
case, the ALJ did not expressly address Mr. Buck’s Viatkvity Questionnaire in his decision
However, he limitations indicated oNir. Buck’s form are consistent with the other evidence
cited by the ALJ to support the conclusion Plaintiff is only able to do sedentarySewk.
Buckner v. Astrue646 F.3d 549, 559-560 (8th Cir. 201The ALJ determined Plaiiff had
limitationson her ability to work, includingmitations implied by Mr. Buck’s checkox
guestionnaire, and appropriately outlined those in his RFC determination of Plaintif

It is evidentfrom the record and from the ALJ’s opiniadhg ALJ’sarguable deficiency
by failing to specifically address Mr. Buckstatemeniiad no bearing on the outcometioé
ALJ’s determinations, and therefore, the ALJ’s determination of Plaintiff's RBGpported by
substantial evidence.

c. The ALJ erred in evaluating Plaintiff’s subjective complaints.

Plaintiff argues the ALJ failed to properly consider Plaintiff's subjective comislaf
pain and limitations Specificdly, Plaintiff contendste ALJerred in concludinglaintiff’s
allegations of pain and limitatis were not entirely consistent with the medical and other
evidence of record.

For purposes of social security analysis, a “symptom” is an individual’s own jutestri

or statementfoher phystal or mental impairment(s). SSR-3f, 201 AVL 5180304, at *2 (Soc.

16



Sec. Admin. Oct. 25, 2017) (republishédj.a claimant makes statements about the intensity,
persstence, and limiting effects of her symptoms, the ALJ must determine whigther
statements are consistent with the medical and other evidence of rietat*8.

When evaluating a claiamt’s subjective statements about symptoms, the ALJ must
consider all evidence relating thereto, including the claimant’s prior veorkd andhird-party
observations as to her daily activities; the duration, frequency and intensigysyfmiptoms; any
precipitating and aggravating factors; the dosage, effectivenéssdmneffects of medication;
and any functional restrictionslalverson v. Atrug 600 F.3d 922, 931 (8th Cir. 201®plaski
v. Heckler 739 F.2d 1320, 1322 (8th Cir. 1984) (subsequent history omitted). If the ALJ finds
the statements to be inconsistetith the evidence of record, neust make an express
determination and detaspecific reasons for the weight given the claimant’s testimony. SSR 16
3p, 2017 WL 5180304, at *1®Renstrom vAstrue 680 F.3d 1057, 1066 (8th Cir. 201€)jne v.
Sullivan 939 F.2d 560, 565 (8th Cir. 1991).

Here, after finding at Step 3 of the sediiedranalysis that Plaintiff's impairments did not
meet the criteria for listing level disability, the Atdnsidered and discussethintiff’s
testimony and allegationd’he ALJconcludedPlaintiff's statements concerning the intensity
persistence ahlimiting effects of her symptoms were not entirely consistent with the medical
and other evidence of recor@he ALJproceeded to detaihe medical evidencef record,
noting findings that supported Plaintgfsevere impairments as well as evidencevtiaat

inconsistent withthe presence of dibling limitations.(Tr. 23-25).

" The Social Security Administration issued a new ruling that eliménthte use of the term
“credibility” when evaluating a claimant’s subjectismtements of symptoms, clarifying that
“subjective symptom evaluation is not an examination of an individual’s charact&®.1&Sp,
2017 WL 5180304, at *2 (Soc. Sec. Admin. Oct. 25, 2017) (republished). The factors to be
considered in evaluating a claimant’s statements, however, remain theSsaneat *13 (“Our
regulations on evaluating symptoms are unchangesk’§.als@0 C.F.R. 88 404.1529, 416.929.
This new ruling applies to final decisions of the Commissioner made on or aften R&r2016.
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In support of Plaintiffs severempairmentsthe ALJnotedthe results of Plaintits MRIs

from 2013 to 2016detaiing Plaintiff's spinal impairments from her lower level spine up
throughher cervical spine (Tr. 235). The ALJaddresselaintiff’'s diagnosisof fibromyalgia
and thdimitations lesulting from her fiboromyalgia (Tr. 23-23)owever, the ALJ alsooted
evidence of record that was inconsistent wligablinglimitations. For exaple, a June 2, 2014
neurosurgery consultative examination indicated Plaintiff had no tenderness inréioécthod
lumbar spine, and normal range of movement in the cervical spine, as well aghgtrsand
good coordination (Tr. 23, 421-20nNovember 14, 2014, Plaintiff had no gait abnormality,
no pain on palpation, no crepitus, and normal range of motion (Tr. 24, 477). A November 20,
2014 cervical disability benefits questionnaire indicated reduced right analtéetl Iflexion and
rotation withpain on movement, but also noted 4/5 strength in the elbows, 5/5 strength in the
wrists and fingers, no muscle atrophy, no abnormal gait, and normal sensory exaniimat
24, 462-72)Plaintiff did not have any numbness, tingling, oeflimg during aMarch 20, 2015
rheumatology consultation (Tr. 24, 804). A January 2016 MRI of the lumbar spine showed only
mild abnormalities and small disc protrusions with no significant central stamesis (Tr. 24,
600-01). In May 2016, Plaintiff rgpted worsenindpack pain and had severe tenderness to
palpation at L3-4 and L5-S1, but straight leg raising was negative, she asdbwititout
difficulty, and muscle strength was normal in the upper and lower extrenitiez4(25,1007-
12). An CT scan of the lumbar ggi later that month showed minimal diffuse disc bulging at
several levels (Tr. 25, 963-64). A June 2, 2016 examination showed normal gait, no vertebral
spine tenderness, and normal bilateral lower extremities (Tr. 25, 957).

TheALJ furtherdiscussed evidence thRlaintiff showed significant improvement with

pain medication, oral steroids, and physical thefajpy24-26). Plaintiff contests the
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significance of this treatment antstead arguesonservative treatment failed and surgery was

scheduled Therecord however, onlyndicatesPlaintiff was“considering spinal surgery in

Arizona” (Tr. 1005). Furthermore, the AL&itedotherevidencehat showed improvement of

Plaintiff's symptomsincluding a November 10, 2015 record indiicg a 60 percent

improvement aftetaking an oral steroid, wittlecreased pain antffness in the thighs, hips,

low back, and trunk (Tr. 24, 579). A follow up after physical therapy dated December 3, 2015,

indicated Plaintiff had improvements iange and strength following six therapy sessions but

continued to have fibromyalgielatedsymptoms (Tr. 24, 577). While Plaintiff had tenderness in

her back at that time, she had normal range of motion and normal motor strength and gait (

24, 577). A post-oral steroid and physical therapy examination on January 7, 2016, indicated

Plaintiff had tenderness in her neck but her neck was normal otherwise with normal range of

motion and normal motor strength (Tr. 24, 575).

After addressing Plainti® subjective symptoms amtktailing specifianedical evidence

the ALJ sated,

Tr. 25.

In terms of the claimant's alleged symptoms related to her impairments, it is reasonable
she would have some symptoms, but not of the severity all8gedalleged significant
symptoms related to her impaiemts, but the record showed a good response to
conservative treatment that has included pain medication, oral steroids, andlphysic
therapy . . The undersigned considered the claimant's subjectwplaints in the
established residual functional capgcénd based on evidence of tenderness in the
cervical and lumbar spine, reduced range of motion in the cervical and lumbar spine,
radiculopathy, positive fiboromyalgia tender points, and obesity #imaht has been
limited to a reduced range of sedentanyk. . . Furthermore, the undersigriedited the
claimant to the performance of only simple, routine tasks secondary to her reports of
fatigue dueo fibromyalgia and her medication.

Here, theALJ set forthsix paragraphs of hiSecision detailingPlaintiff’s medical

recordsgoing back to 2013. Only after detailing those recorsthee ALJ conclude Plaintiff’s
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subjectivecomplaintswerenot of the severity she alleged. This graper analysis of Plaintiff's
subjectve complaints and, accordingly, the ALJ provided good reasons for discrediting
Plaintiff's testimonyBecause this determination is supported by good reasons and substantial
evidencethe Courtmust defer to itjulin v. Colvin 826 F.3d 1082, 108B™" Cir. 2016).even if
it could have reached a different conclusi@irshner v. Berryhill No. 4:16€V-03451NKL,
2017 WL 2859930, at *8 (W.D. Mo. July 5, 2017).

d. The ALJ erred in accounting for Plaintiff’'s fatigue and fibromyalgia.

Finally, Plaintiff argues the AL&rred in accounting for her fatiguedafibromyalgiashe
claimsprevenédher from being able toomplete a full worlday. Specifically,Plaintiff
contendghe ALJ inag@quately accountkfor these conditionashelimitedher to simple, routine
tasks, but impoed nofurtherlimitations

SSR 96-8p states the ALJ must consider “all welkted limitations and restrictiotisat
do not depend on an individual'systical strength. [The RFClassessesnindividual’s abilities
to perform physidaactivitiessuch as postural...manipulative...visuatammunicative. and
mental.” (SSR 9@p, Policy Interpretation Ruling Titles 1l and X\MAssessing Redual
Functional Capacitin Initial Claims). The Ruling also states ar-B must assess Plaintiff's
work-related abilities on a functigoy-function basisld.

As discusseth detail in the previous section, the ALJ properly evaluated the consistency
of Plaintiff's alleged symptoms and limitations due tohalt dleged medical conditions,
includingfatigue andibromyalgia (Tr. 23-26).After an evaluation of the entire medical record,
the ALJ concludedPlaintiff’s ability to workwaslimited “to the performancef only simple,
routine tasks secondary ler repats of fatigue due téibromyalgid (Tr. 26). Moreover, lhe

ALJ determined Plaintiff hdpostural andrerironmental limitations. Specificallyhe ALJ
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stated Plaintiftan never climlbadders, ropes or scaffolds, can occasional climb rampsii, sta
can occasionally balance, stoop, kneel, crouch, and,ciadlcamever be exposed to excessive
vibration, unprotected heights, or hazardous machifiery22).

The limitationsset forthby the ALJ were appropriately considered and explained based
on the entire medical recorfihe RFC properlyassessd Plaintiff’'s work-related abilities on a
functionby-function basis.Plaintiff's allegations of disabling limitatiorisom her fiboromyalgia
such as amability to complete a full workdawre not entirelgonsistent with the recoravhich
reflected Plaitiff's normal muscle strength and improvements with pain medications, oral
steroids and therapgdthough a claimant’s subjective complaints cannot be disregarded solely
because they are not fully supported by objective medical evidence, they magdwentiid if
there are inconsistencies in the record as a wBele Buckner v. Astrué46 F.3d 549, 558(8th

Cir. 201).

VIl.  CONCLUSION
For the reasons set forth above, the Courtsfthdtsubstantial evience on the recoras
a wholesupports the Commissioner’s decision Plairnsiinot disabled.
Accordingly,
IT IS HEREBY ORDERED the decision of the Commissioneris AFFIRMED ,
and Plaintiff’'s Complaint isDISMISSED with prejudice.
A separate judgment alh be entered incorporating this Memorandum and Order.

Dated thisl2th day ofSeptember2019.

E. RIC%D WEBBER

SENIOR UNITED STATES DISTRICT JUDGE
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